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PREFACE. 



The subject of this treatise is the Law of Domicil. The book 
differs from most works on domicil in its scope, in the point 
of view from which its subject is treated, and in form. Some 
prefatory explanation therefore as regards each of these points 
may not be out of place. 

Under the law of England a person's rights, and the legal 
effect of his acts are, in some cases, determined by reference to 
the law of the country where he has his home, or, in legal 
language, hia domicil, which country is not necessarily the 
country where he is actually residing, or of which he is a citizen. 
This treatise, therefore, deals with three topics — the nature of 
domicil, the ascertainment of domicil (or the rules of evidence 
by which to determine whether a man is domiciled in one 
country rather than in another), and the legal eflFects of domicil. 
Thus it includes more than would be naturally contained in a 
mere essay on the nature of domicil, and covers about two-thirds 
of the subjects included in Story's Conflict of Laws or West- 
lake's Private International Law. 

The law of domicil is often looked at as a branch of the 
subject called by an unfortunate misnomer Private International 
Law. In this treatise, however, it is considered solely as a part 
of the law of England. No attempt is made to determine 
whether the rules which make up the law of domicil, as 
administered by English Courts, are or are not the same as 

a2 



jv PREFACE. 

the rules administered by foreign tribunals, and forming, there- 
fore, part of various foreign legal systems. The treatment here 
adopted has two advantages. It is, in the first place, convenient 
for English practitioners, who are in general only concerned to 
determine what on a given point is the law of England. In the 
second place, it is correct in point of theory, for it rests on the 
broad distinction between rules which are strictly laws, as being 
part of the municipal law of one particular country (our own), 
and rules prevailing in other countries, which are not laws to us 
at all, since they do not rest on the authority of our own State ; 
and it completely avoids the errors which have arisen from con- 
fusing the rules of so-called Private International Law, which 
are in strictness " laws " but are not " international," with the 
principles of international law properly so called, which are 
"international" since they regulate the conduct of nations 
towards each other, but are not in the strict sense of the term 
" laws." The fact that the law of domicil is here treated as a 
branch of English law should be noted. Foreign authorities, 
such as Story, Savigny, Foelix, &c., and the judgments of 
foreign tribunals, are indeed cited; but this is done simply 
because, in this department of law, the decisions of our courts, 
or, in other words, the law of England, will be found, in fact, 
to be influenced by the theories of eminent jurists, as also by 
the practice of foreign courts. 

This treatise has further some peculiarities of form. The law 
of domicil is therein reduced into a series of definite rules, 
which being based on statutory enactments, decided cases, 
or inferences drawn from authoritative dicta or admitted 
principles, constitute, in so far as my work has been successfully 
performed, a code of what may be termed the English law of 
domicil. These rules form the backbone of the whole treatise. 
They are first stated apart from any comment, and then, in the 
body of the work, each of them is repeated and made the subject 
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of separate comment or explanation. The object of such explana- 
tory comment is to elucidate the meaning of any rule requiring 
explanation, to state the grounds on which it rests, to call 
attention to the doubts which in some cases may £5tirly be 
entertained as to its correctness, and to raise, and if possible 
solve, doubtful questions which a rule sometimes suggests. 
Such a course of critical examination leads at times to the 
negative residt that on particular points the law is so unsettled 
that no rule can be stated which ought to be considered as 
more than a conjectural inference from established principles; 
and I have, therefore, when a rule seemed doubtful, indi- 
cated the uncertainty by a printed query. I have, in 
short, applied to the law of domicil the method of stating 
the law which nine years ago I employed in my Treatise 
on Parties to an Action. The approval which, as I have 
reason to believe, my attempt to digest the law of parties to 
actions into a series of rules has received from competent judges, 
as well as the appearance since 1870 of numerous works based on 
the principle that a mass of law can best be exhibited in the 
form of systematic rules, has strengthened my conviction that 
the method I then adopted is sound, and has encouraged the hope 
that I may, by applying the same method to the law of domicil, 
at once codify and explain a branch of English law which 
specially needs systematic treatment. How far my attempt is 
successful must be left to the judgment of my readers. I may 
at least venture to assert that I have in no instance laid down 
any rule without careful consideration, and that whilst I have 
myself consulted the authorities for every important statement 
throughout this treatise, I have studied every recent work likely 
to throw light on my subject, except Mr. Footers Private Inter- 
national Jui*isprudence, which did not come into my bauds 
till my book was fully prepared for the printer. 

Of the debt I owe to Savigny, Story, Phillimore and West- 
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lake, I say the less because my obligations are patent on the 
face of my work. The frequent references to the writings of 
these and of other authors may, while they testify to the extent of 
my obligations, serve as a guide to the sources best worth con- 
sulting on each point dealt with in this treatise. It is at once 
a duty and a pleasure to express my sense of the invalu- 
able aid which throughout the composition of this work I 
have received from the corrections, criticisms, and suggestions 
of the legal friends who have taken an interest in its progress. 

A. V. DICEY. 

TxMPLS, Junt^ 1879. 
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THE 



LAW OF DOMICIL 



INTERPRETATION OF TERMS. 

In the following rules and exceptions the following 
terms have the following meanings : 

(1) "Domicil" means the place or country which 
is considered by law to be a person's permanent 
home. 

(2) " Coimtry " means the whole of a territory 
subject to one system of law. 

(3) " Foreign " means not English. 

(4) "Foreign country" means any country ex- 
cept England. 

(5) "United Kingdom" means the United King- 
dom of England, Scotland, and Ireland. 

(6) "British dominions" means all countries 
governed by the British Crown, including the 
United Kingdom. 

(7) "Independent person" means a person who, 
as regards his domicil, is not legally dependent, or 
liable to be legally dependent, upon the will of 
another person. 

B 



INTERPRETATION OF TERMS. 

8. "Dependent person" means a person who, 
as regards his domicil, is legally dependent, or 
liable to be legally dependent, upon the will of 
another person, and includes 

(i) an infant ; 

(ii) a married woman. 
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(9) *'Lex domiciliiy or law of a person's domicil, 
means the law of the coimtry where a person is 
domiciled. 

(10) *'Lex sitits'* means the law of the country 
where a thing is situated. 

(11) "An immoveable" means a thing which 
cannot be moved, and includes a chattel real 

(12) "A moveable" means a thing which is not 
an immoveable, and includes both a thing which can 
be moved and a thing which is the object of a 
claim, or in other words, a chose in action. 
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PART L 

NATURE, ACQUISITION, AND CHANGE 

OF DOMICIL. 



I. DoMiciL OF Natural Persons. 

(i.) NATURE OF DOMICIL. 

Rule 1. — The domicil of any person is, in 
general, the place or country which is in fact his 
permanent home, but is in some cases the place or 
country which, whether it be in fact his home or 
not, is determined to be his home by a rule of law. 

Rule 2. — No person can at any time be without 
a domicil. 

Rule 3. — Subject to the exception hereinafter 
mentioned, no person can have at the same time 
more than one domicil (?) 

Exeeptian. — A person within the operation of 24 & 25 Vict, 
c. 121, may possihlj have one domicil for the purpose of 
testate or intestate succession, and another domicil for all 
other purposes. 

Rule 4. — A domicil once acquired is retained 
until it is changed 

r2 
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(1) in the case of an independent person, by 

his own act ; 

(2) in the case of a dependent person, by 

the act of some one on whom he is 
dependent. 



(ii.) ACQUISITION AND CHANGE OP DOMICIL. 

A. — DoinicU of Independent Persons. 

Rule 5. — Every independent person has at any 
given moment either 

(1) the domicU received by him at (or as 

from) his birth (which domicil is here- 
inafter called the domicil of origin), or, 

(2) a domicil (not being the same as his 

domicil of origin) acquired by him 
while independent by his own act 
(which domicil is hereinafter called a 
domicil of choice). 



Domicil of Origin. 

BuLE 6. — Every person receives at (or as from) 
birth a domicil of origin. 

(l) In the case of a legitimate infant born 
during his father s lifetime, the domicil 
of origin of the infant is the domicil of 
the father at the time of the infant's 
birth. 
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(2) In the case of an illegitimate or posthu- 

mous in&nty the domicil of origin is the 
domicil of his mother at the time of 
his birth. 

(3) In the case of a foundling, the domicil of 

origin is the country where he is bom 
or found. 

(4) In the case of a legitimated person, the 

domicil of origin is the domicil which 
his father had at the time of such per- 
son's birth. 

Domicil of Clwice. 

Rule 7. — Every independent person can acquire 
a domicil of choice, by the combination of residence 
{f(ictwm\ and intention of permanent or indefinite 
residence {animus manendi)^ but not otherwise. 

m 

Change of Domidl. 

Rule 8. 

(1) The domicil of origin is- retained until a 

domicil of choice is in fact acquired. 

(2) A domicil of choice is retained until it is 

abandoned, whereupon either 
(i) a new domicil of choice is acquired ; or 
(ii) the domicil of origin is resumed. 



B. — Domicil of Dependent Persons {Infants, 

Married Women). 

Rule 9. — The domicil of every dependent person 
is the same as, and changes (if at all) with, the 
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domicil of the person on whom he is, as regards 
his domicil, legally dependent. 

Sub-Rule 1. — Subject to the exceptions herein- 
after mentioned, the domicil of an infant is during 
infancy determined as follows : 

(1) The domicil of a legitimate or legitimated 

infant is, during the lifetime of his 
father, the same as, and changes with, 
the domicil of his father. 

(2) The domicil of an illegitimate infant or of 

an infant whose father is dead, is, dur- 
ing the lifetime of the infant's mother, 
the same as, and changes with, the 
domicil of the mother. 

(3) The domicil of an infant without living 

parents, or of an illegitimate infant 
without a living mother, possibly is the 
same aa, and changes with, the domicU 
of his guardian (?) 

Exception 1 to SubEtde: — The domicil of an infant is not 
changed by the marriage of the infant's mother. 

Exception 2 to Svh-Rule : — ^The change of an infant's home, by a 
mother or a guardian does not, if made with a fraudulent 
purpose, change the infant's domicil. 

Sub-Rule 2. — The domicil of a married woman 
is during coverture the same as, and changes 
with, the domicil of her husband. 

Rule 10. — A domicil cannot be acquired by a 
dependent person through his own act. 

SuB-RuLB. — ^Where there is no person capable 
of changing an infant's domicil, he retains, until the 
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termination of in&ncj, the laat domicil which he 
has received. 

Rule 11. — ^The last domicil which a person 
receives whilst he is a dependent person, continues, 
on his becoming an independent person, unchanged 
until it is changed by his own act. 

Sub-Rule 1. — ^A person on attaining his major- 
ity retains the last domicil which he had during 
in&tncy until he changes it. 

Sub-Rule 2. — A widow retains her late hus- 
band's last domicil until she changes it. 

Sub-Rule 3. — A divorced woman retains the 
domicil which she had immediately before, or at 
the moment of, divorce until she changes it. 



II.- Domicil of Legal Peksons or Corpora- 
tions. 

Rule 12. — ^The domicil of a corporation is the 
place considered by law to be the centre of its 
affairs, which, 

(1) in the case of a trading corporation, is its 

principal place of business, i.e., the 
place where the administrative busi- 
ness of the corporation is carried on, 

(2) in the case of any other corporation, is 

the place where its functions are dis- 
charged. 



PART IL 



ASCERTAINMENT OF DOMICIL. 



I. — DoMiciL HOW Ascertained. 

Rule 13. — The domicil of a person can always 
be ascertained by means of either 

(1) a legal presumption ; or 

(2) the known facts of the case. 



II. — Legal Pbesumptions. 

Rule 14. — A person's presence in a country is 
presumptive evidence of domiciL 

Rule 15. — When a person is known to have 
had a domicil in a given country he is presumed, in 
the abgence of proof of a change, to retain such 
domicil. 



III. — Facts which are Evidence of Domicil. 

Rule 16. — Any circumstance maybe proof or 
evidence of domicil, which is evidence either of a 
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person's residence {factum), or of his intention to 
reside permanently {animus manendi), within a 
particular country. 

Rule 17. — Expressions of intention to reside 
permanently in a country are evidence of such an 
intention, and in so far evidence of domicil. 

Rule 18. — Residence in a country is prim4 
facie evidence of the intention to reside there per- 
manently {animus manendi) and in so fai* evidence 
of domicil. 

Rule 19. — Residence in a country is not even 
primd facie evidence of domicil, when the nature 
of the residence either is inconsistent with, or 
rebuts the presumption of, the existence of an in- 
tention to reside there permanently {animus 
manendi). 



PART III. 



LEGAL EFFECTS OF DOMICIL. 



L — ^Rights affected by the Law of Domicil. 

BuLE 20, — The law of domicil does not affect 
rights in respect of 

(1) immoveables ; 

(2) contracts (with the exception of marriage, 

and contracts having reference to mar- 
riage) ; 

(3) torts; 

(4) procedure. 

Rule 2L — The law of domicil affects rights in 
respect of 

(1) statitSf or personal capacity ; 

(2) marriage; 

(3) divorce ; 

(4) moveables. 

Rule 22. — The law of domicil affects the rights 
of the Crown to legacy duty, or to succession duty, 
in respect of a deceased person's moveables. 
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II. — Status or Personal Capacity Gene- 
rally. 

Rule 23. — Any status existing under the law 
of a person's domicU is recognised as regaxds all 
transactions taking place wholly within the coun- 
try where he is domiciled. 

Rule 24. — Transactions taking place in England 
are not affected by any status existing under 
foreign law, which either 

(1) is of a kind unknown to English law ; or 

(2) is penal. 

Rule 25. — In cases which do not fall within 
Rule 24, the existence of a statiis existing under 
the law of a person's domicil, is recognised by 
English courts, but such recognition does not 
necessarily involve the giving of effect to the 
results of such status. 



III. — Particular kinds of Status. 

A. — Parent and Child. 

Rule 26. — The power of a parent, whether 
English or foreign, over the person of his child 
while in England, is not affected by the law of the 
parent's foreign domiciL 

Rule 27. — ^The rights of a parent domiciled in 
a foreign country, over the moveables in England 
belonging to an infant are, perhaps, governed by 
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the law of the parent s domicil, but are more 
probably governed while the infant is in England, 
by the ordinaiy rules of English law. 

B. — Guardian and Ward. 

Rule 28. — A guardian appointed under the law 
of a foreign country (called hereinafter a foreign 
guardian) has no direct authority as guardian in 
England ; but the English courts recogmse the 
existence of a foreign guardianship, and will, in 
their discretion, give effect to a foreign guardian's 
authority over his ward. 

Rule 29. — A foreign guardian has, unless inter- 
fered with by the courts, control over the person of 
his ward whilst in England. 

Rule 30. — A foreign guardian cannot interfere 
with moveables situated in England belonging to 
his ward (?) 

C. — Infancy. 

RuiiE 31. — An infiiut's capacity to bind himself 
by a contract depends upon the law of the country 
where the contract is made (?) 

Rule 32. — The capacity of any person for the 
alienation of moveables depends (so far as the 
question of infancy or majority is concerned) on 
the law of that person's domiciL 

Rule 33. — ^An infant's testamentary capacity in 
respect of moveables depends on the law of the 
infant's domiciL 



TABLE OF R ULES. 1 3 



D. — Legitimacy. 

Rule 34. — A child bom anywhere in lawful 
wedlock is legitimate. 

BuLE 35. — The law of the father's domicil at 
the time of the bii-th of a child bom out of lawful 
wedlock determines whether the child becomes, or 
may become, legitimate in consequence of the 
subsequent marriage of the parents {legitinuUio 
per suhsequens matrimonium). 

Case L — If the law of the father's domicil at 

the time of the birth of the child allows 

of legitimatio per subsequens matH- 

monium^ the child becomes, or may 

become, legitimate on the marriage of 

the parents. 

Case ii. — If the law of the father s domicil at 

the time of the birth of the child does 

not allow of legitimatio per suhsequens 

nujUrinwnium, the child does not become 

legitimate on the marriage of the parents. 

But a person bom out of lawful wedlock cannot 

be heir to English real estate, nor can anyone, 

except his issue, inherit English real estate from 

him. 

E. — Husband and Wife. 

Rule 36. — The power of a husband, whether 
English or foreign, over the person of his wife 
while in England, is not affected by the law of his 
foreign domicil. 
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Rule 37. — A married woman's capacity to con- 
tract depends on the law of the country where the 
contract is made (?) 

Rule 38. — A married woman's capacity for the 
alienation of moveables depends in general upon 
the law of her domiciL 

Rule 39. — A married woman's testamentary 
capacity as to moveables depends on the law of 
her domicil. 

F. — Lxmatic and Curatory or Committee. 

Rule 40. — A foreign decree or commission ap- 
pointing a person curator or committee of a lunatic 
resident in a foreign country does not of itself 
empower the curator or committee to deal with the 
person or property of the lunatic in England. 

Rule 41. — If a curator or committee duly ap- 
pointed under a foreign decree applies to the 
court for the payment to him of money be- 
longing to the lunatic, the court may in its 
discretion grant or refuse the application. 

G. — Corporations. 

Rule 42. — The existence of a foreign corpora- 
tion duly created under the law of a foreign country 
is recognised by our courts 

Rule 43. — The capacity of a corporation to enter 
into legal transactions depends both on the consti- 
tution of the corporation, and on the law of the 
country where the transactions occur. 
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IV. — MaBRI AGE. 



B.ULE 44. — Subject to the exceptions hereinafter 
mentioned, a marriage is vaKd when 

(1) each of the parties has, according to the 

law of his or her respective domicil, the 
capacity to marry the other ; and 

(2) any one of the following conditions as to 

the form of celebration is complied 
with (that is to say) : 

(i) if the marriage is celebrated in ac- 
cordance with any form recognised 
as valid by the law of the country 
where the marriage is celebrated 
(called hereinafter the local form) ; or 

(ii) if the parties enjoy the privilege of ex- 
territoriality, and the marriage is 
celebrated in accordance with any 
form recognised as valid by the law 
of the State to which they belong; or 

(iii) if the marriage (being between British 
subjects?) is celebrated in acccord- 
ance with the requirements of the 
English Common Law in a country 
where the use of the local form is 
impossible; or 

(iv) if the marriage is celebrated in a 
country not being part of the British 
dominions, in accordance with the 
provisions of, and the forms required 
by, 4 Geo. 4, c. 91, 12 & 13 Vict, 
c. 68, or» any other Statute applic- 
able to the case. 
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In this Rule and tlie following Rules the term 
" marriage " means the voluntary union for life of 
one man and one woman to the exclusion of all 
others. 

Exception 1. — ^A marriage is not valid which is incestuous by 
the laws of all Christian countries. 

Exception 2. — A marriage is not valid if either of the parties 
being a descendant of Geoige IL, marries in contravention 
of the Eoyal Marriage Act, 12 Greo. 3, c. 11. 

Exertion 3. — A marriage is not valid if either of the parties 
is, according to the law of the country where the marriage 
is celebrated, under an incapacity to marry the other (?) 

Rule 45. — Subject to the exception hereinafter 
mentioned, no marriage is valid which does not 
comply, both as to the capacity of the parties and 
the form of celebration, with Rule 44. 

Exception, — A marriage celebrated in England is not invalid on 
account of any incapacity of either of the parties which, 
though imposed by the law of his or her domicil, is of a 
kind to which our courts refuse recognition. 



V. — Divorce. 

General Principle. 

Rule 46. — Jurisdiction in matters of divorce 
depends, in general, upon the domicil of the parties 
to a marriage at the time of the commencement of 
proceedings for divorce. Hence, in general, 

(1) a Divorce Court of any country where 

such parties are then domiciled has 
jurisdiction to dissolve their marriage ; 

(2) no court of any other country has juris- 

diction to dissolve their marriage. 
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A. — English Divorces. 

Sub-Rule 1. — The English Divorce Court has 
jurisdiction to dissolve the marriage of any parties 
domiciled in England at the commencement of 
proceedings for divorce. 

The jurisdiction of the court in respect of such 
parties is not aflfected by 

(1) the residence of the parties, or 

(2) the allegiance of the parties, or 

(3) the domicil of the parties at the time of 

the marriage, or 

(4) the place of the marriage, or 

(5) the place where the oftence, in respect of 

which divorce is sought, was com- 
mitted. 

Sub-Rule 2. — Subject to the exceptions herein- 
after mentioned, the English Divorce Court has no 
jurisdiction to dissolve the marriage of any parties 
not domiciled in England at the commencement of 
proceedings for divorce (?). 

Exception 1 to Sub-Rule. — The Divorce Court has under ex- 
ceptional circumstances jurisdiction to dissolve a marriage 
where the parties are (or possibly where one of them is), at 
the commencement of proceedings for divorce, resident 
though not domiciled in England. 

Exception 2 to Sub-Rule. — The Divorce Court has jurisdiction to 
dissolve a marriage between parties not domiciled in England 
at the time of the proceedings for divorce where the de- 
fendant has appeared absolutely and not under protest. 

Exception 3 to Sub-Rule. — The Divorce Court has jurisdiction to 
dissolve an English marriage between British subjects on 
the petition of a wife who is resident though not domiciled 
in England. 
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B. — Foreign Divorces. 

Sub-Rule 3. — Subject to the exceptions herein- 
after mentioned, the Divorce Court of a foreign 
country has jurisdiction to dissolve the marriage of 
any parties domiciled in such foreign country at 
the commencement of proceedings for divorce, and 
a divorce by such a court of such parties is valid. 

This Sub-Rule applies to 

(1) an English marriage, 

(2) a foreign marriage. 

Exception 1 to Sub-Rule, — A foreign divorce is not valid wliich 

is obtained by the collusion or fraud of the. parties. 
Exception 2 to Sub-Rule. — A foreign divorce is not valid if the 

proceedings are conducted in a way contrary to natural 

justice. 
Exception 3 to Sub-Rule. — A foreign divorce of the parties to 

an English marriage, for a cause for which divorce could not 

be obtained in England, is not valid (1). 

Sub-Rule 4. — Subject to the possible exception 
hereinafter mentioned, the Divorce Court of a 
foreign country has no jurisdiction to dissolve the 
marriage of parties not domiciled in such foreign 
country at the commencement of proceedings for 
divorce, and a divorce granted by such court to 
parties not then domiciled in such country is not 
valid. 

Pomhle Exception to Sub-Rule. — The Divorce Court of a country 
where the parties to a marriage are not domiciled has juris- 
diction to dissolve their marriage, if the divorce granted 
by such court would be held valid by the courts of the 
country where the parties are domiciled. 
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Effect of Divorce. 

Rule 47. —The effects in England of a valid 
divorce granted by a foreign court are the same 
as the effects of a divorce granted by the English 
Divorce Court 

Decision on Validity of Marriage, 

Rule 48. — The English Divorce Court has 
jurisdiction to enquire into the validity of any 
marriage celebrated in England. 



VI. — General Principles as to Rights over 

Moveables. 

Rule 49. — The law of the country where a thing 
is situated {J^x situs) determines whether it is to 
be considered as a moveable or an immoveable. 

Rule 50. — Rights over moveables are in many 
cases determined by the law of the owner's domicil 
{lex domicilii). 

Rule 51. — Rights over individual moveables are 
determined by the law of the country where the 
moveable is situated {lex sittis) at the time when 
the transaction takes place in which the right 
originates. 

Rule 52. — A right to a moveable once duly 
acquired is not lost by a change in the situation of 
the moveable. 

c2 
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VII. — Individual Assignment op Moveables. 

Rule 53. — An assignment of a moveable in 
accordance both with the law of the owner's 
domicil (Zex domicilii) and with the law of the 
coimtry where the moveable is situated (lex situs) 
is vaUd. 

Rule 54. — Subject to the exception hereinafter 
mentioned and to the effect of Rule 57, the assign- 
ment of a moveable, wherever situated, in accordance 
with the law of the owner's domicil is valid. 

Exception, — When the law of the country where a moveable is 
situated {lex' situs) prescribes a special form of transfer, an 
assignment according to the law of the owner's domicil (Jex 
domicilii) is not valid. 

Rule 55. — An assignment of a moveable giving 
a good title according to the law of the country 
where the moveable is situated (lex situs) at the 
time of the assignment is valid. 

Rule 56. — Subject to the exception hereinafter 
mentioned, a judgment in rem in respect of the 
title to a moveable by a foreign court of competent 
jurisdiction having power to deal with the move- 
able, gives a valid title to the moveable. 

Exception, — Where tlie court delivering the judgment wOfully 
refuses to recognise the law of other nations, the title given 
by the judgment is not valid (7). 

Rule 57. — Where there is a conflict between a 
title under the law of the country where a moveable 
is situated {lex situs) and under the law of the 
owners domicil [lex domicilii), the lex situs will in 
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general prevail, t.e., the title under the lex situs 
will be held the better. 

BuLE 58. — The assignment of a debt is regulated 
by the law of the creditor's domicil (fex domicilii) (?). 



VIII. — General Assignments of Moveables. 

General Principle. 

Rule 59. — The assignment of a person's move- 
ables (as a whole) in consequence of 

(1) marriage, or 

(2) bankruptcy, or 

(3) death 

is (in general) regulated by the law of such person's 
domicil at the moment of the transaction or event 
causing the aaaignment. 



IX. — ^Assignment op Moveables by Marriaqe, 

Rule 60. — ^Where there is no marriage ocxntract, 
or 8ettlement,tlie mutual rights ofhusband and wife 
to each other's moveables, whether possessed at the 
time of the marriage or acquired afterwards, are 
(subject to the possible exception hereinafter men- 
tioned) determined by the law of the husband's 
actual (or intended ?) domicil at the time of the 
marriage without reference to the law of the country 
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(1) where the marriage is celebrated, or 

(2) where the wife is domiciled before mar- 

riage. 

Exception, — Where the domicil of the parties is changed after 
marriage, the mutual rights of husband and wife over each 
other's subsequently acquired moveables are governed by the 
law of their domicil at the time of the acquisition ()). 

Rule 61.-Where there is a marriage contra**, 
or settlement, the terms of the contract, or settle- 
ment, determine the rights of husband and wife 
in respect of all present or future moveables to 
which it appUes. 

Sub-Rule 1. — A marriage contract, or settle- 
ment, will, in the absence of reason to the con- 
trary, be construed with reference to the law of 
the husband's actual (or intended ?) domicil at the 
tune of the marriage. 

Sub-Rule 2. — The parties may make it part of 
the contract, or settlement, that their rights shall 
be subject to some other law than the law of the 
husband's domicil, in which case their rights 
will be determined with reference to such other 
law. 

Sub-Rule 3.— The law of the husband's actual 
(or intended ?) domicil at the time of the mar- 
riage will, in general, decide whether particular 
property (e.gr., any future acquisition) is included 
within the terms of the marriage contract, or settle- 
ment. 

Sub-Rule 4. — The effect and construction of 
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the marriage contract, or settlement, is not varied 
by a subsequent change of domicil. 

Rule 62. — The mutual rights of husband and 
wife in respect of succession to moveables on the 
death of the other are governed by the law of the 
deceased's domicil at the time of his or her death. 



X. — Assignment of Moveables under 

Bankruptcy. 

Rule 63. — A bankruptcy in the country where 
the bankrupt is domiciled is, in so far as under the 
law of that country it involves an assignment of 
the bankrupt's property, an assignment of all the 
bankrupt's moveables, wherever situated, to the 
representative of his creditors. 

Sub-Rule 1. — A bankruptcy in any foreign 
country is an assignment to the representative of 
the creditors of all the bankrupt's moveables 
situated in England and of all debts due to him 
in England. 

Sub-Rule 2. — A bankruptcy in England is an 
assignment to the trustee in bankruptcy of all the 
bankrupt's moveables situated, and of all the 
debts due to the bankrupt, in any part of the 
British dominions. 

Sub-Rule 3. — A bankruptcy in England ought, 
according to the view of our courts, to be an 
assignment to the trustee in bankruptcy of all the 
bankrupt's moveables situated, and of all the 
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debts due to the bankrupt, in any country not 
forming part of the British dominions. 

Rule 64. — The effect of a bankruptcy in a 
country where the bankrupt is not domiciled is, as 
regards his moveables, as follows : 

(1) If the bankruptcy takes place in any 

part of the United Kingdom 
(i) the bankruptcy has the same effect 
throughout the British dominions as 
it would have had if the bankrupt 
had been domiciled in the United 
Kingdom, t.e., it is an assignment to 
the representative of the creditors 
of all the bankrupt's moveables situ- 
ated, and of all the debts due to 
him, in any part of the British 
dominions ; 
(ii) the bankruptcy is not an assignment 
of any moveables of the bankrupt's 
situated, or of any debts due to the 
bankrupt, in any country not form- 
ing part of the British dominions. 

(2) If the bankruptcy takes place in any 

country not part of the United King- 
dom, the bankruptcy has in England 
the same effect as it would have if the 
bankrupt were domiciled in such 
country (?). 

KuLE 65. — Where there are several bankrupt- 
cies in different countries effect will be given, as an 
assignment of the bankrupt's moveables, to that 
bankruptcy which is earliest in date (?). 
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XI. — Assignment of Moveables by Death. 

A. — Intestate Succession. 

Rule 66. — The distribution of and succession to 
the moveables of an intestate is regulated by the 
law of his domicil at the time of his death, with- 
out any reference to the law of 

( 1 ) the place of his birth, or 

(2) the place of his death, or 

(3) the plaxje of his domicil of origin, or 

(4) tlie place where the moveables are, in 

fact, situated. 

BuLE 67. — Subject to the exception hereinafter 
mentioned, the law of a deceased person's domicil 
at the time of his death determines whether he 
does or does not die intestate. 

Exception, — A person may, under 24 & 25 Vict. c. 114, not 
die intestate as to moveables within the British dominions, 
though held to be intestate by the law of the country where 
he dies domiciled. 



B. — Testamentary Succession. 

{%) Validity of Will. 

Rule 68. — Any will of moveables which is valid 
according to the law of the testator's domicil at 
the time of his death is valid.* 

* Rules 68 — 70 deal with cases where there haa been no change of the 
testator*! domicil between the execution of the will and his death. 
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(ii) Invalidity of Will. 

Rule 69. — Any will of moveables which is in- 
valid according to the law of the testator's domicil 
at the time of his death on account of 

(1) the testamentary incapacity of the testa- 

tor, or 

(2) the formal invalidity of the will (i.e., the 

want of the formalities required by 
such law) or 

(3) the material invalidity of the will (i.e. on 

acjcount of its provisions being con- 
trary to such law) ; 

is (subject to the exceptions hereinafter mentioned) 

invalid. 

Exception 1. — ^Every will and other testamentary instrument 
made out of the United Kingdom by a British subject shall 
as regards personal estate be held to be well executed for 
the purpose of being admitted in England and Ireland to 
probate, and in Scotland to confirmation, if made according 
to the forms required 

(1) by the law of the place where the same was made ; or 

(2) by the laws then in force in that part (if any) of the 

British dominions where the testator had his 

domicil of origin. 
Exception 2. — Every will and other testamentary instrument 
made within the United Kingdom by any British subject 
shall as regards personal estate be held to be well executed, 
and shall be admitted in England and Ireland to probate, 
and in Scotland to confirmation, if the same be executed 
according to the forms required by the laws for the time 
being in force in that part of the United Kingdom where 
the same is made. 
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(m) Interpretation of Will. 

Rule 70. — Subject to the exception hereinafter 
mentioned, a will of moveables is, in general, to be 
interpreted with reference to the law of the testa- 
tor's domicil. 

Exception, — When a will is expressed in the technical terms of 
the law of a country where the testator is not domiciled the 
will should be construed with reference to the law of that 
country. 

{iv.) — Effect of Change of Testator's Domicil after 

Execution of Will. 

Rule 71. — Subject to the possible exception 
hereinafter mentioned, no will or other testa- 
mentary instrument shall be held to have been 
revoked or to have become invalid, nor shall the 
construction thereof be altered by reason of any 
subsequent change of domicil of the person making 
the same. 

Exception, — ^A will which is invalid on account of material 
invalidity according to the law of the testator's domicil at 
the time of liis death is invalid, although it may have 
been valid according to the law of the testator's domicil 
at the time of its execution (?). 

C. — A dministration. 

Rule 72. — The administration of the moveables 
of an intestate or testator is governed by the law 
of the country where the moveables are in feet 
situated {lex sitiMs) and not by the law of the 
deceased person's domicU. 
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XII. — Legacy and Succession Duty. 

Rule 73. — ^The right of the Crown to legacy 
duty or to succession duty in respect of a deceased 
person's moveables, wherever actually situated, 
depends, in general, upon the domicil of the de- 
ceased person at the time of his death. 

Sub-Rule 1. — Moveables, wherever actually situ- 
ated, which belong to a person dying domicUed in 
the United Kingdom, are (if otherwise chargeable) 
liable to legacy duty. 

Sub-Rule 2. — Moveables, wherever actually 
situated, which belong to a person dying domiciled 
out of the United Kingdom, are not liable to 
legacy duty. 

Sub-Rule 3. — Moveables, wherever actually 
situated, which belong to a person dying domiciled 
in the United Kingdom, are (if otherwise charge- 
able) liable to succession duty. 

Sub-Rule 4. — Subject to the exception herein- 
after mentioned, moveables, wherever actually 
situated, which belong to a person dying domiciled 
out of the United Kingdom, are not liable to 
succession duty. 

Exception to Sub-RtUe, — The moveables of a person dying domi- 
ciled out of the United Kingdom are liable to succession 
duty if the successor claims them by virtue of an English, 
Scotch, or Lrish trust or settlement, and therefore under 
English, &c., law. 



INTRODUCTION. 



INTERPRETATION OF TERMS. 

In the following rules and exceptions the fol- 
lowing terms have the following meanings : 

(1) "Domicil" means the place or coimtry i^ondciL 

which is considered by law to be a 
person's permanent home. 

(2) " Coimtry'' means the whole of a territory Country. 

subject to one system of law. 

(3) " Foreign" means not English. Foreign. 

(4) "Foreign country" means any country Foreign 

except England. ^^"*^- 

(5) "United Kingdom" means the United ^n**^ 

Kingdom of England, Scotland, and ^^""^ 
Ireland. 

(6) "British dominions" means all countries BntiBh 

governed by the British Crown, in- 
cluding the United Kingdom. 

(7) " Independent person" means a person independ- 

1 ji*!*"!* ^ ent peraon. 

who, as regards his domicil, is not 
legally dependent^ or liable to be 
legally dependent, upon the will of 
another person. 
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Dependent 
person. 



Lex 

domicUtu 



Lex 

eitus, 

Im- 
moTeable. 



MoTe- 
ablet. 



(8) " Dependent person" means a person who, 

as regards his domicil, is legally de- 
pendent, or liable to be legally depen- 
dent, upon the will of another person, 
and includes 

(i) an infant ; 

(ii) a married woman. 

(9) ^* Lex domicilii^ or law of a person's 

domicil," means the law of the country 
where a person is domiciled. 

(10) "iea? situs'^ means the law of the 

country where a thing is situated. 

(11) "An immoveable" means a thing which 

cannot be moved, and includes a 
chattel real. 

(12) "A moveable" means a thing which is 

not an immoveable, and includes both 
a thing which can be moved and a 
thing which is the object of a claim, or 
in other words, a chose in action. 



(1) DomicU. 

A person's domicil is the place or country which is 
considered by law to be his permanent home (a). 

This merely verbal definition of the term domicil applies 
to all cases in which the term is used. Whenever a per- 
son of any description is said to be domiciled or to have 
his domicil in a particular place, e.g., France, the least 
which is meant is that he is considered by the courts to 
have his permanent home in France, and will be treated 
by them as being settled in France, or in other words 



(a) See Whicker v. ffume, 28 L. J. (Ch.) 3»6, 400 ; AU,'Cfen, v. Rowe, 
81 L. J. (Ez.) 314, 820. 
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that France is considered by the courts to be his permanent 
home. 

The words " considered by law" are important, and point 
to the fact that a person's domicil need not necessarily be 
his actual home ; or, to put the same thing in another 
form, that the existence of a domicil is not a mere question 
of fact, but an inference of law drawn from the facts 
whatever they may be, from which the courts infer that 
a person has a domicil in a particular countiy. 

This very general definition applies further to the domicil 
of both the classes of persons known to the law (that is to 
Bay): 

(1) Natural persons (or human beings). 

(2) Legal persons (or corporations). 

Any more specific, and therefore narrower, definition of 
the term would not cover the domicil both of human 
beings and of corporations. For further information as to 
the nature and meaning of domicil, the reader is referred to 
the rules explaining its meaning or nature, with reference, 
first, to natural persons (c) ; secondly, to corporations (rf). 



(2) Country, 

The word country has among its numerous significa- 
tions {e) the two following meanings, which require to be 
carefully distinguished from one ajiother. 

(c) See Rule 1, p. 42, post, 

{d) See Rule 12, p. 110, 'post, 

(«) It meanii, for exam^'a ^in its geographical sense), "a geographical 
district making up a separate part of the physical world," as in the expres- 
sion, a newly discovered country. It means again (in what may be termed 
its historical sense), '* a land inhabited, or supposed to be inhabited, by one 
race or people," as, for instance, Italy, before the Italians were united under 
one GrOTemment. Neither the geographical nor the historical sense of the 
word, directly concern writers on law, but the geographical sense is worth 
notice, as putting a limit in ordinaiy language, to the use of the. word in 
its political and legal senses. There is an awkwardness, though one which 
cannot be avoided, in calling the whole British Empire, one " countiy," in 
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(i) A country, in what may be called the political 

sense of the word, means " the whole of the 

district or territory, subject to one sovereign 

power " (/), such as France, Italy, the United 

States, or the British Empire. 

A country in this sense is sometimes called a " realm," 

with reference to the sovereign and his authority over the 

territory and over his subjects therein. It is sometimes 

termed a state, in one of the many meanings of that 

word, when considered in reference to the citizens and 

their allegiance to the sovereign, who has authority over 

the territory. 

The word country is not in the following rules used in 
its political sense of a realm or state. 

(ii) A country, in what may be called the legal sense 

of the word, means " a district or territory, 

which (whether it constitutes the whole or a part 

only of the territory subject to one sovereign), 

is the whole of a territory subject to one 

system of law ;" such for example as England, 

Scotland, or Ireland, or as each of the States 

which collectively make up the United States. 

For the term country, in the legal sense of the word, 

there is no satisfactory English substitute. If the use of a 

new term be aUowable, a country might in this sense, (on 

the analogy of the Latin ferHtorium legis and the German 

Rechtsgebiet) be called a " law district," and this expression 

is occasionally used in this treatise. 

The term country is, throughout these rules, and 
generally (though not invariably) in the body of the work, 
used in its legal sense of law district. 

the political sense of the term. The awkwardness arises from the exces- 
sive deviation in this application of the word from its more ordinaiy 
geographical sense. 

(/) The term sovereign, or sovereign power is, it need hardly be observed, 
not used in the sense of a king or monarch, but in the sense, in which it is 
employed by jurists, of the power, whatever its form, which is supreme in 
an independent political society. See Augtin^t Jurispntdencef 4th ed., 
p. 249. 
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It is worth while to dwell a little further upon the 
relation between the meaning of the word country, in its 
political sense of realm, and in its legal sense of law district. 

Territories ruled by different sovereigns never constitute 
one country in either sense of the term, but a territory 
ruled by one and the same sovereign, i.e., a realm, though 
it may as a fact constitute one country or law district, may 
also comprise several such countries or law districts. 

Thus France, Italy, and Belgium each constitute one 
separate country in both senses of the term. France (in- 
cluding, of course, in that term French dependencies) is 
one country in the political sense of the word, and is also 
one country or law district in the legal sense of the term. 
On the other hand, the British Empire, while constituting 
one country or realm, consists of a large number of countries, 
in the legal sense of the word, since England, Scotland, 
Ireland, the Isle of Man, the different colonies, &c., are in 
this sense separate countries or law districts. 

(3). Foreign and (4) Foreign Country. 

The word "foreign" means, as used throughout these 
rules, simply not EngHsh. Thus, a Scotch parent is as 
much within the term foreign parent as an Italian or a 
Frenchman. Foreign country means any country except 
England, and applies as much to Scotland, Ireland, New 
Zealand, &c., as to France or Italy. 

(5). United Ki/agd/ym. 

The term, as defined, does not need any comment further 
than a reminder to readers who may not be accustomed 
to the legal use of the word, that the United Kingdom 
does not include the Channel Islands or the Isle of Man, 
whilst it does include other islands, such as the Isle of 
Wight or the Shetland Islands, which, for legal purposes, 
form part of England and Scotland respectively. 

(6). British DoTrrniions, 

The meaning of the term does not admit of fiirther 
explanation than is given by its definition. 

D 
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(7). Independent Person and (8) Dependent Person. 

An independent person means a person who, as regards 
the legal eflfect of his acts, is not dependent on the will of 
any other person, or, in other words, whose will is for legal 
purposes exercised by himself, and by himself alone. Since 
the term is used in this work with reference to a person's 
legal capacity for acquiring or changing his domicil by his 
own acts, it means, as here used, a person legally capable 
of effecting a change of domicil, and who is not liable to 
have it changed, by the act of any other person. 

Such a person as is here described by the term in- 
dependent person, is often called both by judges and text 
writers, a person sui juris. This expression is borrowed 
from Roman law. It is a convenient one, but is purposely 
avoided on account of the difficulty of transferring without 
some inaccuracy, the technical terms of one legal system to 
another. A reader, however, should bear in mind that, in 
reference to domicil, a person sui juris means, when the 
term is used, what is here called an independent persoiL 

The position of an independent person has two charac- 
terii^tics, the one positive, the other negative. The positive 
characteristic is the full legal capacity to act for himself, 
especially in the change of domiciL The negative charac- 
teristic is freedom from liability to be legally acted for, and 
especially to have his domicil changed at the will of 
another person. 

Under English law a man of full age, or an immarried 
woman of full age, is such an independent person* 

A dependent person means a person who, as regards the 
legal effects of his acts, is dependent, or liable to be 
dependent, on the will of another person, or, in other 
words, whose will, as regards its legal eflfects, cannot be 
exercised by himself, and may be exercised by another 
person. Since the term is used in this work with reference 
to a person's legal capacity for acquiring or changing his 
domicil by his own acts, it means, as here used, a person 
who is not legally capable of effecting a change of domicil 
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for himself, but whose domicil is liable to be changed (if at 
all) by the act of another. Such a dependent person is 
often termed by judges and text writers a person not sui 
juris; the term, though convenient, is avoided in these 
rules for the same reason for which the corresponding term 
person sui juris is not employed. 

The position of a dependent person, has therefore two 
characteristics, the one negative, the other positive. The 
negative characteristic is legal incapacity to act for himself, 
especially in the change of domicil. The positive charac- 
teristic is liability to be legally acted for, and especially to have 
his domicil changed for him, by the act of another person. 

Under diflferent legal systems, diflferent classes of persons 
are dependent persons. Under English law the two clajsses 
which indubitably fall within the term as already explained 
are — first, infants ; and, secondly, married women {g). 

Neither of these classes has the legal capacity to make 
a change of domicil, and both of these classes are liable to 
have it changed by the act of another person, who, in the 
case of infants Qi), is generally the father, and in the case 
of married women (i), is always the husband. 

The term " liable " in the definition should be noticed. 
It covers the case of a person (such as an infant without 
living parents or guardians) of whom it cannot be said that 
there is at the moment any person on whom he is dependent, 
or who can change his domicil. The infant is, however, 
even then not an independent person in the sense in which 
the word is here used. He is legally incapable of changing 
his own domicil (A;), and liable to have it changed (if at all), 
by the act of a person appointed guardian (Z). 

ig) Luiatics are purposely not added. Their position in zespeot of 
capacity to effect a change of domicil is not free from doubt, but the better 
view aeema to be that a lunatic's domicil cannot be changed by his com- 
mittee. See pp. 1S2, 133, ipo9t. 

(A) See Rule 9, sub-rule 1, pp. 96, 97, potL 

(t) Rule 9, sub-rule 2, pp. 96, 104, pott, 

{k) See Rule 10, and sub-rule, pp. 106, 107, poiU 

(Q Potinger v. Wightman, 8 Mer. 67 ; and as to a guardian's relation to 
his ward, see pp. 96, 97, 100, 101, pott, 

l>2 
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(9). Lex domicilii and (10) Lex situs. 

The lex domicilii means the law of the country where 
a person is domiciled. Thus, if a testator dies domiciled 
in France, his lex dovhicilii or law of his domicil is the 
law of France. 

The lex situs, means the law of the country where a 
thing, whether an immoveable, such as land, or a moveable 
such as a chattel, is situated. If, for example, it be laid 
down that rights to land in England are governed by the 
lex situs, or law of the situation, it is meant that these 
rights are to be determined by English law (m). 

(11). An immoveable and (12) a mx)veahle, 

(i). The subjects of property are throughout this treatise 
divided into immoveables and moveables, or things which 
do not fall within the description of immoveables. 

Immoveables are such things as land, houses, &c., what- 
ever be the interest or estate which a person has in them. 
Hence the term includes what English lawyers call chattels 
real or leaseholds (n). 

Moveables are, in the first place, such things as can be 
moved, e,g., animals, money, stock-in-trade, and other 

(m) There is a difference worth notice, between the use of the expression 
lex domicUii, imd the use of the expression lex silus. The lex domicilii (or 
Uw of a person's domicil) means the law, whatever it may be, which the 
courts of the country where he is domiciled, will apply to his case. Thus 
when it is said that the validity of a will made by a person domiciled in 
France, depends on the tee domicilii, what is meant is, that the validity of 
the will must be determined by the rules of law, whatever they are, which 
French courts would apply to the case ; but it is not meant to be asserted 
that French courts will necessarily apply to the case of every testator 
domiciled in France, e.g., to the will of a British subject, the ordinary rules 
of French law governing wills made by French subjects. The lex aitug on 
the other hand is generaUy if not invariably used as meaning the ordinary 
law of the country where a thing is situated. When, therefore, it is said 
that rights to land in England depend on the lex aUna, what is meant is, not 
only that these rights must be determined according to the rules of law, 
whatever they are, applied to the case by English courts, but also tha% 
English courts will apply, in determining rights to land, the ordinary rules 
of English law. 

(n) See 1 Steph, Oomm. (7th ed.), p. 167 ; note (a), and p. 280. 
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goods ajid chattels; and, secondly, "things" (using that 
word in a very wide sense indeed) which are the objects of 
a claim (such as money due from X. to A.) called by 
English lawyers " cJioses in action" in one of the senses (o) 
of that ambiguous term. 

It is convenient to group under the one head of move- 
ables, goods and choses in action, (the objects of a legal 
claim). For neither class falls under the rules as to im- 
moveables, and each class is subject in many respects to 
the same rules of law. There is, however, this essential 
distinction between goods and choses in action, that goods 
have in fact a local situation, and choses in action (e.^., 
debts) have not. Hence, those rules as to moveables 
which depend upon an article having a real local situation, 
or occupying a definite space, do not apply to choses in 
auction, 

(ii). The division of the subjects of property into im- 
moveables and moveables, does not square with the dis- 
tinction known to EngUsh lawyers between things real (p) 
and things personal (q). 

For though all things real are, with insignificant excep- 
tions, included under immoveables, yet some immoveables 
are not included under things real; since "chattels real," or 
speaking genemUy, leaseholds, are included under im- 
moveables, whilst they do not for most purposes come 
within the class of realty, or things real 

On the other hand, while all moveables are with trifling 
exceptions included under things personal or personalty, 
there are things personal, viz., chattels real, or speaking 
generally, leaseholds, which are immoveables, and no way 
affected by the rules hereinafter laid down as to moveables. 

(o) Clu)ae in (Ktion is used for — 

(i) the claim or right to a performance or service legally dae from 

one man to another, 
(ii) the thing claimed, e.g., the debt due, 

(iii) the evidence of the claim, e,g., the bond on which a debt 
\b due. 
(jP) See 1 Sieph, ComnL (7th ed.), p. 167. 
iq) See 2 Stepk. C&mm. (7th ed.), p. 2, 
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To put the same thing in other words " immoveables " 
are equivalent to realty, with the addition of chattels real 
or leaseholds; "moveables" are equivalent to personalty, 
with the omission of chattels real. 

(iii). Law is always concerned not with things but with 
rights, and therefore not directly with immoveables or 
moveables, but with rights over, or in reference to, immove- 
ables or moveables, or to use popular language, with 
immoveable property and moveable property. It will 
serve to make clear the relation between the division into 
immoveables and moveables, and the division into realty 
and personalty, if we treat each as a division, not of the 
subjects of property, but of the rights, of which property 
from a legal point of view consists. 

Immoveable property, includes all rights over things 
which cannot be moved, whatever be the nature of such 
rights or interests. 

Moveable property, includes both rights over moveable 
things, or goods, and rights which are not rights, over a 
definite thing, but are claims by one person against 
another ; as the claim by A. to be paid a debt due to him 
by X., or chjo%e» m action. 

Realty looked at as a division of rights, includes all 
rights over things which cannot be moved, except chattels 
real or leaseholds. 

Personalty, includes both rights over moveables and 
choses in action, and also includes chattels real or lease- 
holds. Hence immoveable property is equivalent to realty 
with the addition of chattels real ; moveable property is 
equivalent to personalty, with the omission of chattels real. 

It is of consequence to notice the difference between 
moveables and things personal, because in several of the 
earlier cases determining the legal effect of domicil, the 
Judges used language which identifies moveables witJi 
personal property (r), and suggests the conclusion, that all 

(r) See e.g., SiU v. Wortwick, 1 Hj. Bl. 665, 690, judgment of Lord Lough- 
horough ; BirtwhitUe ▼. VardiU, 5 B. & C. 451, 452, judgment of AbboUy 
C.J. 
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kinds of personalty, including leaseholds, are, as regards 
the effect of domicil, (e. gr., in the case of intestate succes- 
sion) governed by the rules which apply to moveables 
properly so called. This doctrine has now been pronounced 
erroneous, and leaseholds (it has been decided) are, in 
regard to the law of domicil, to be considered immove- 
ables («). 

(s) Frtkit Y. Lwd Carhery, L. R. 16 Eq. 461. In goodt of OtniUi, Irish 
li. R 9 £q. 541. 



PAKT I. 

NATURE, ACQUISITION, AND CHANGE 

OF DOMICIL (a). 

Part I. deals with the nature, and with the acquisition 
and change of domicil. 

The rules contained in it state the principles by which, 
when all the material circumstances of the case are known, 
to determine what is the country in which a given person 
is domiciled. 

The subject of this part therefore differs from that of 
Part II., which treats of the evidence of domicil, and from 
that of Part III., which treats of the legal effects of domicil. 

(a) See £ftory, s. 89 to 49d. 

PhiUimore, 88. 87—351. 

WesUake, as. 28—54. 

WluirUm, 88. 20^88. 

Savigny {Outhrie^s Ed,), ss. 850—859, pp. 42—88. 

Bar, 88. 27—80. 
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CHAPTER I. 
DoMiciL OP Natural Persons (a). 

(i.) NATURE OF DOMICIL. 

^^•^' Rule 1. — The domicil of any person is, in 

^ to^ ®^ general, the place or country which is in fact his 

pezBons. permanent home (6), but is in some cases the place 

or country which, whether it be in fact his home 

or not, is determined to be his home by a rule of 

law. 

No definition (c) of domicil has given entire satisfaction 
to English Judges. As, however, a person's domicil may 
certainly be described as the place or country which is 
considered by law to be his home, and as a place or country 
is usually, (though not invariably) " considered by law " 
(i.e., by the court) to be a person's home, because it is so 
in fact, light is thrown on the nature of domicil by a 
comparison between the meanings of the two closely con- 
nected terms, home and domicil. 
Home— Home (d). — The word home is not a term of art, 
h^^"^ ^ but a word of ordinary discourse, and is usually employed 
without technical precision. Yet, whenever a place or 

(a) For domicil of legal persons or corporations, see Rule 12, p. 110, po&t, 

{b) " Domicil meant permanent home, and if that was not understood hy 
itflelf, no illustration could help to make it intelligible.'* Whicker v. Eume^ 
28 L. J. (Ch.) 396, 400, p«r Lord Cranvforth; Attorney-General v. Rawe^ 
81 L. J. (Ex.) 814, 820. See further as to the meaning of " home," p. 44, 
post, 

(c) See D^nition of DomicU, App., Note I. 

{d) See eqiedally WetOake, ss. 80, 31. 
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country is termed, with any approach to accuracy, a per- 
son's home, reference is intended to be made to a connec- 
tion or relation between two facts. Of these facts the one 
is a physical fact, the other is a mental fact 

The physical fact is the person's "habitual physical 
presence," or, to use a shorter and more ordinary term, 
" residence " («), within the limits of a particular place or 
coimtry. The mental fact is the person's " present intention 
to reside permanently, or for an indefinite period," within 
the limits of such place or country; or, more accurately, the 
absence of any present intention (/) on his part to remove 
his dwelling permanently, or for an indefinite period, from 



(e) The term " residenoe " is tued by Weetlake and others, as synony- 
mons with the word *'home," t.e., as indadiog both "residence" in the 
sense in which the word is used in the text, and the " intention to reside " 
(onimM maneiuft). To this nse of the word residence, there is in itself no 
objection, but there is great convenience in appropriating (as is done 
throughout this treatise) the substantive residence and the verb reside to 
the description of the physical fact which is included in, but does not make 
up the whole of the meaning of, the word home. ** Residence," has in 
many instances been employed by judges and others, to denote a person's 
habitual physical presence in a place or countiy which may or may not be 
his home. (See t.g,, J(ypp v. Wood, 34 L. J. (Ch.) 212, 218 ; OiOia y, 
OilUi, Irish Hep. 8 £q. 597.) It is hoped, therefore, that the restriction of 
the term " resldenoe " to this sense alone does not involve too wide a 
deviation from the ordinary use of language. 

Though it is of little importance in which sense the words " leddenoe " 
or "reside " are employed, it is of considerable importance that they should 
be used in one determinate sense. Confusion has sometimes arisen from 
the employment of the word residence, at one time as excluding, and at 
anothsr time as including, the animus manendi. Compare Jopp v. Wood, 
84 L. J. (Ch.) 212, with King v. Foxwdl, 8 Ch. D. 518. 

The word " habitual, '' in the definition of residence, does not mean 
presence in a place either for a long or for a short time, but presence there 
for the greater part of the period, whatever that period may be (whether 
ten years, or ten days) referred to in each particular case. 

(/) See Story, s. 43, for the remark that the absence of all intention to 
cease residing in a place U sufficient to constitute the animus manendi. 
The difficulty of determining where it is that a person has his home, or 
domicil, arises in general from the difficulty not only of defining, but of 
aaoertaining, the existence of the veiy indefinite intention which constitutes 
the animus manendi. See AUomey-Otnerdl v. PotUnger, 80 L. J. (Ex.) 284, 
292, language of BramtoeU, B. 



of home. 
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such place or country. This mental fact is technically 
termed, though not always with strict accuracy, the 
anvmua TnaneTidi (g), or " intention of residence." 

When it is perceived that the existence of a person's 
home in a given place or country, depends on a relation 
between the fact of residence and the animus manendi, 
further investigation shows that the word home, as applied 
to a particular place, or country, may be defined or de- 
scribed in the following terms, or in words to the same 
eflFect : — 
Defimtioii A person* 8 home is that place or cov/ntry, either (L) in 
which he, in fact, resides with the intention of residence 
(oMtmus mounendi) (h), or (ii.) in which, having so resided, 
he continues actuaiU/y to reside, though no longer retaining 
the intention of residence {animus manendi), or (iii.) with 
regard to which, having so resided there, he retains the 
intention of residence {animus manendi), though he in 
fact no longer resides there (i). 

This definition or formula has undoubtedly a crabbed 
appearance. It, however, accurately describes all the cir- 
cumstances or cases under which a given person, D. {k), 
may, with strict accuracy, be said to have a home in a 
particular country, e.gr., England; or, in other words, in 
which England can be termed his home, and excludes the 
cases in which England cannot with accuracy be termed 
his home. The first clause of the formula or definition 
describes the conditions under which a home is acquired. 

{g) It is often, in strictneas, rather the animus reverUndd et manendi 
than the animut manendi, 

{h) The term animus manendi, or intention of residence, ie intended to 
indude the negative state of mind which is more accurately described 
as ** the absence of any present intention not to reside permanently in a 
place or country." 

(t) More briefly, a person's *' home " is " that place or country in which, 
either he resides, with the intention of residence {anim/us manendi), or in 
which he has so resided, and with regard to which, he retains eithfir 
residence or the intention of residence." 

{k) D. is, throughout this treatise, used to designate the person, either 
whose domicil is in question, or upon whose domicii a legal right depends* 
or may be supposed to depend. 
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The second and third clauses describe the conditions under 
which a home is retained. The meaning and effect of the 
whole definition is most easily seen from examples of the 
cases in which, under it, a country can, and a country 
cannot, be considered D.*s home. 

The cases to which the formula can be applied are six. JP^***^ 

. tionB of 

(1). D. is a person residing in England, without any definition, 
intention of leaving the country for good, or of settling 
elsewhere. England is clearly D/s home. His is in fact 
the position of every ordinary inhabitant. There exists in 
his case, exactly that combination of residence and of 
purpose to reside, required by the first clause of the 
definition. The time for which his residence may have 
lasted is immaterial. A person may have resided in a 
country for a month, for a year, or for ten years ; it may 
have been his residence for a longer or a shorter period, 
but from the moment when there exists the required com- 
bination of residence and intention to reside permanently 
{animus manendi), the country is his home, or, in popular 
language, he has his home in the country (l). 

(2). D., an inhabitant of England, who has hitherto 
intended to continue residing there, makes up his mind to 
settle in France. His home, however, continues to be 
English till the moment when he leaves the country. It 
is till then retained by the fact of residence, though the 
aniTYvus manendi has ceased to exist. D. intends to 
abandon, but until he leaves the country, has not actually 
abandoned England as his home. This is the case of a/i 
intended change of home, which has not actually beeri 
carried out. It falls within the second clause of the 
definition of home. 

(3). D. is an inhabitant of England, who has for years 
intended to live permanently in England. He goes to 
France for business or pleasure with the intention of 

(0 See, as to the ralation of time of residence to domidl, pp. 128 — 126,po9t, 
" It may be conceded that if the intention of permanently ledding in a 
place exists, residence in that place, however short, will establish a domidL" 
Bdl v. Kennedy, L. R. 1 Sc. App. 807, 819, per Lord Ohdmafwd, 
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returning to England, and residing there permanently. 
England is still his home. It is so, because the intention 
of residence {animus Tnanendi) is retained, although D/s 
actual residence in England has ceased. 

The case falls precisely within the third clause of the 
definition of home. 

(4). D. has never, in fact, resided, and has never formed 
any intention of permanently residing in England. That 
D., under these circumstances, does not possess an English 
home, is too clear for the matter to need comment (m). 

The case is one which obviously does not fall within, 
and is, in fact, excluded by, the definition already given of 
a home. 

(6). D., who has been permanently residing in France, 
is for the moment in England, but has never formed the 
least intention of permanent residence there, being a 
traveller who has come to England for a time to see the 
country. He clearly has not, either in strictness or in 
accordance with ordinary notions, a home in England, and 
it is also clear that his case does not fall within the terms 
of the definition. 

(6). D., lastly, is a person who has been permanently 
residing in France, but has formed an intention of coming 
to England, where he has not been before, and settling 
there. He has not yet quitted France. England clearly 
is not his home, and the case is one manifestly excluded 
from the terms of the definition (n). 

From our formula, as illustrated by these examples, the 

{m) The one apparent exception to this remark is the case of children 
and others, who have the home of some person, e.^., a parent, on whom they 
depend. The explanation is, that such persons are considered as sharing the 
home of the person on whom they depend, rather than in strictness possess- 
ing a home of their own. See Bule 9 and sub-mles, pp. 96 — 105, po$L 

(n) Gases (4), (6), and (6) are, it may be said with truth, simply cases (1), 
(2), and ^8) looked at, so to speak, from the other side. The six cases or 
examples, however, describe the six different relations in which a person 
nay stand in respect of residence and animu$ manendi towards a given 
conntry, and are each worth observing in reference to questions which may 
arise as to doouoil. 
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conclusion' follows that, as a home is acquired by the com- 
bination of actual residence {factnra)^ and of intention of 
residence {anvmu8\ so it is (when once acquired), lost, or 
abandoned, only when both the residence aTid the inten- 
tion to reside cease to exist If, that is to say, D., who 
has resided in England as his home, continues either to 
reside there in fact, or to retain the intention of residing 
there permanently, England continues to be his home. 
On the other hand, if D. ceases both to reside in England, 
and to entertain the intention of residing there perma- 
nently, England ceases to be his home, and the process of 
abandonment is complete. If, to such giving up of a 
home by the cessation both of residence and of the anxTnua 
manendi, we apply the terms " abandon " and " abandon- 
ment," the meaning of the word home may be defined 
with comparative brevity, 

A "home" (as applied to a place or country) means 
" the place or country in which a person resides with the 
animus manendi, or intention of residence, or which, 
having so resided in it, he has not abandoned." 

This definition or description of a home, in whatever 
terms it is expressed, gives rise to a remark which will be 
found of considerable importance. This is that the con- 
ception of a place or country as a home is in no sense a 
legal or a technical idea, since it arises from the relation 
between two facts, " actual residence " and " intention to 
reside," neither of which has anything to do with the 
technicalities of law. A person might have a home in a 
place where law and law courts were totally unknown, and 
the question whether a given place is or is not to be con- 
sidered a particular person's home is in itself a mere 
question of fact, and not of law (o). 

It is worth while to insist on the non-legal, or natural 
character of the notion signified by the word "home," 
because from the definition of a home, combined with 
knowledge of the ordinary facts of human life, flow several 

(o) See Wettlake, r. 80. For the bearing of tbb remark on the lair of 
domidl, Bee pp. 86, 86, potL 
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conclusions which have a very close connection with the 

legal rules, determining the nature, acquisition, and 

change of domicil. 

Results of Of these results, flowing from the definition of a home, 

of "hoDM^" considered merely as a natural fact, without any reference 

to legal niceties or assumptions, the following are the 

principal : — 

(1) Most Fir^st — The vast majority of mankind (in the civilized 

peraoM ^ P^^ ^^ ^^ world at least) have a home, since they 

have generally reside in some country, «.gr., England or France, 

®'^"' without any intention of ceasing to reside there. It is 

nevertheless clear, (if the thing be looked at merely as a 

matter of fact without any reference to the rules of law) 

that a person may be homeless (^). There may be no 

country of which you can at a given moment with truth 

assert, that it is in fact D/s home. 

D., for example, may be an English emigrant, who has 
left England for good, but is still on his voyage to 
America, and has not yet reached Boston, where he intends 
to settle. He has lost his home in England ; he has not 
gained a home in America. He is in the strictest sense 
homeless. Here the residence which is the basis of a 
home does not exist D., again, may be a traveller, who 
has abandoned his English home, with the intention of 
travelling from land to land, for an indefinite period, and 
with the fixed purpose of never returning to England. In 
this case also D. is homeless. He has no home, because 
he does not entertain that intention of residence, which 
goes to make up the notion of a home. D., again, may be 
a vagabond, e.gr., a gipsy who wanders from country to 
country, without any intention of permanently residing in 
any one place. Here, again, D. is homeless, because of the 
total want of any animus manendi (q). 

In these, (and perhaps in some other instances) a person 
is as a matter of fact homeless, and if, as we shall find to 



(p) Contrast this with Rale 2, p. 69, post, as to domiciL 

iq) See for these cases of homelessness, Savigny, s. 854, p. 63. 
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be the case (r), he is considered by law to have a home in 
one country, rather than in another, or in other words, if 
he lias a domicil, this is the result of a legal convention or 
assumption. He acquires a home not by his own act, but 
by the operation of law. 

Secondly (s), — The definition of home suggests the en- (2.) Can » 
quiry, which has, in fact, been sometimes raised in the Elmore 
courts, whether a person can have more than one home at ?^*^ ^^® 

. home ? 

the same time or, in other words, whether each of two or 
more countries can at the same moment be the home of 
one and the same person ? 

The consideration of what is meant by " home" shews 
that (if the matter be considered independently of all 
legal rules) the question is little more than one of 
words. 

The following state of facts certainly may exist. D. 
determines to live half of each year in France and half 
in England. He possesses a house, lands, and friends, 
in each country. He resides during each winter in his 
house in the South of France, and spends each summer in 
his house in England. His intention is to pursue the same 
course throughout his life. He entertains in other words 
the intention of continuing to reside in each country for 
six months in every year. 

If the question be asked whether D. has two homes the 
answer is, that the question is mainly one of language. 
If the intention entertained by D. to reside in each 
country be not a sufficient animus manendi as to each^ 
then D. is to be numbered among the persons who in fact 
have no home. If it be a sufficient animus manendi 
then D. is correctly described as having two homes (t). 

(r) See Role 2, p. 59, post, 

{») See Bule 8, p. 61, post See on this point Fiore, p. 94, note 1. 

(0 The question raised, though almost a verbal one, has given some 
trouble to writers on domidL They have here as elsewhere somewhat oon- 
fnsed a question of fact, and a question of law, and have occasionally 
failed to disting^h the question of fact whether D. can independently of 
legal rnlea have two homes, from the legal question whether it is or is not 
a rule of law, that a man cannot have more than one domicil. 

E 
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(8.) Aban- Thirdly, — ^The abandoument (u) of one home may either 
of ^e coincide with, or precede the acquisition of a new home, 
home may In other words, abandonment of one home may be oom- 

or may not , v v 

coincide bined with settlement in another home, or else may be the 
^^^^ simple abandonment of one home, without the acquisition 
of another of another. 

D., for example, goes from England where he is settled, 
to France on business. At the moment of leaving England, 
and on his arrival in France, he has the fullest intention 
of returning thence to England, as his permanent residence. 
This purpose continues for the first year of his residing in 
France. D. therefore, though living in Frajice, still retains 
his English home. At the end of the year, he makes up 
his mind to reside permanently in France. From that 
moment he acquires a French, and loses his English home. 
The act of acquisition, and the act of abandonment, 
exactly coincide. They must from the nature of the case 
be complete, at one and the same moment. 

The act of abandonment, however, often precedes the act 
of acquisition. D. leaves England with the intention of 
ultimately settling in France, but journeys slowly to France, 
travelling through Belgium and Qermany. From the 
moment he leaves England, his English home is lost, since 
from that moment he gives up both residence and intention 
to reside in England, but during his journey, no French 
home is acquired, for though he intends to settle in France^ 
residence there cannot begin till France is reached. The 
relation between the abandonment of one home, and the 
acquisition of another, deserves careful consideration, for 
two reasons. 

The first reason is, that the practical difficulty of 
deciding in which of two countries a person is at a 
given moment to be considered as domiciled, arises (in 
general) not from any legal subtleties, but from the 
difficulty of determining at what moment of time, if at 
all, a person resolves to make a country, in which he 

(«) Bee Rule 8, p. 86, /xm^. 
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happens to be living, his permanent home. The nature of 
this difficulty is well illustrated by a recent case. The 
question to be determined was, whether D., who at one time 
possessed a home in Jamaica, had or had not in the year 
1838 acquired a home in Scotland. No one disputed 
that in 1837 he had left Jamaica for good and was residing 
in Scotland. It was further undisputed that some years 
later than 1838 he had acquired a Scotch home ordomicil. 
The matter substantially in dispute was whether at the 
date in question D. had made up his mind to reside 
permanently in Scotland. The case came on in 1868, and 
D. himself gave evidence as to his own intentions in 1837. 
His honesty was undoubted, but the court, though having 
the advantage of D.'s own evidence, found the question of 
fact most di£5cult to determine, and in the result took a 
different view (chiefly on the strength of letters written in 
1837) from that taken by D. himself of what was then his 
intention as to residence {x). 

The second reason is, that there exists a noticeable 
difference between the natural result of abandonment, and 
the legal rule {y) as to its effect. As a matter of fact, a 
person may abandon one home without acquiring another. 
As a matter of law, no man can abandon his legal home 
or domicil without, according to circumstances, either 
acquiring a new, or resuming a former domiciL 

Fourthly, — From the fact that the acquisition of a f*) The 
home depends upon freedom of action or choice, it follows certain 
that a large number of persons {z) either cannot or usually ^^""^ ^t 
do not determine for themselves where their home shall be. deter- 
Thus, young children cannot acquire a home for themselves, |jj^^ ^ 
boys of thirteen or fourteen, though they occasionally '^^oja they 
do determine their own place of residence, more generally pendent. 
find their home chosen for them by their father or guardiaji, 
the home of a wife is usually the same as that of 
the husband, and, speaking generally, persons dependent 

(x) Bttt V. Kennedy, L. R. 1 Sc. App. 807. 

{y) See Kule 8, p. 86, post, 

(«) See Rule 9, and sub-rules, pp. 96 — 10b,po$t, 

e2 
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upon the will of others have, in many cases, the home of 

those on whom they depend. This is obvious, but the 

fact is worth notice, because it lies at the bottom of what 

might otherwise appear to be arbitrary rules of law, e.gr., 

the rule that a wife can in no case have any other domicil 

than that of her husband (a). 

DomidL DomiciL — As a person's domicil is the place or country 

of domicil, which is considered by law to be bis home, and as the 

not same Iq^ Jj^ general holds that place to be a man's home 

as mean- . . . , . 

ing of which is SO in fact, the notion naturally suggests itself .that 
**™®" the word "domicil" and the word "home" (as already 
defined) mean in reality the same thing, and that the one 
is merely the technical equivalent for the other (6). 

" It has occurred to me," says Baron Bramwell, "... 
" whether one might not interpret this word ' domicil ' by 
" substituting the word ' home ' for it — not home in the 
" sense in which a man who has taken a lodging for a week 
" in a watering place might say he was going home, nor 

(a) From an examination into the meaning of the word " home,*' when 
it is strictly employed, we can trace the connection between the word when 
used with accuracy, and its application in various lax or metaphorical 
senses. 

In all cases there exists a more or less distinct reference to the ideas of 
residence and intention to reside. Thus, when a lodger says he is " going 
home " to his lodging, the place where he lives is certainly not a permanent 
residence. Still, the speaker intends to look upon it for the moment in the 
character of a more or less permanent abode. 

A colonist, again, caUs England his home. In the mouth of the original 
settler the expression may perhaps have been used at first with accuracy, 
and have been an assertion of his intention to return and reside in England 
{tmimus revertendi). 

He or his children continue to use the expression when no real intention 
to return any longer exists. What is then meant is that the speaker 
entertains towards England the sentiments which a person is supposed to 
entertain towards the land which is in reality his home. 

In these and like instances may be traced a transition from inaccurate 
statement of fact to the use of conscious metaphor. What is worth notice 
is that the ideas of "residence'* and of "intention to reside" are not 
entirely absent &om even the metaphorical uses of the word " home." 

(6) The two words differ " no otherwise than as in all sciences, oonmion 
words, on beooniing technical, are limited in meaning for the sake of pro 
dsion." WaUahe, s. 80. 
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" home in the sense in which a colonist bom in a colony, 
'' intending to live and die there, might say he was coming 
" home when he meant coming to England, but using the 
" word home in the sense in which a man might say, * I 
''have no home; I live sometimes in London, sometimes in 
" Paris, sometimes in Rome, and I have no home ' ** (c). 

The notion, however, expressed in the passage cited is, 
though countenanced by high authorities, fallacious. This 
idea, that the word home means, when strictly defined, the 
same thing as the term domicil, is based on the erroneous 
assumption, that the law always considers that place to be 
a person's home, which actually is his home, and on the 
omission to notice the fact, that the law in several instances 
attributes to a person a domicil in a country where in 
reality he has not, and perhaps never had a home. Thus 
the rule that a domiciled Englishman, who has in fact 
abandoned England without acquiring any other home^ 
retains his English domicil (cZ), or the principle, that a 
married woman is always domiciled in the country where 
her husband has his domicil, involves the result, that a 
person may have a domicil who has no home, or that a 
woman may occasionally have her domicil in one country, 
though she has her real home in another. An attempt 
therefore to obtain a complete definition of the legal term 
domicil, by a precise definition of the non-legal term home, 
can never meet with complete success, for a definition so 
obtained will not include in its terms the conventional or 
technical element, which makes up part of the meaning 
of the word domicil (e). 

The question may naturally occur to the reader, why is it Cause of 

difference 

(c) AUvmey-GmeraH v. Row, 81 L. J. (Ex.) 814, 820, per Brcmwdi, K 

{d) See Rule 8, p. 86, ^pod. 

(e) ThiB conclusion is confirmed by an examination of the reoeived de- 
finitions of domiciL They are aU or nearly all definitions of a domicil of 
choice^ t.e., a domicil acquired by the party's own act, and do not include 
the cases in which domicil is imposed (independently of the party's choice) 
by a rule of law, but a " domicil of choice," is nearly or all but equivalent 
to the word "home." As to domicil of choice, see pp. 78 — 86, port^. 
See also DtJinUion of DonUcilf App., Note I. 
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between 
meanings 
of home 
and of 
domiciL 



that the term domicil should not be made to coincide in 
meaning with the word home, or in other words why is it 
that the courts consider in some instances that a place is 
a person's home, which is not so in fact ? 

The answer is as follows. It is for legal purposes of vital 
importance, that every man should be fixed with some 
home or domicil, since otherwise it may be impossible to 
decide by what law his rights, or those of other persons, 
are to be determined. The cases, therefore, of actual 
homelessness, must be met by some conventional rule, or 
in other words, a person must have a domicil, or legal 
home, assigned to him, even though he does not possess a 
real one. It is, again, a matter of great convenience 
that a person should be treated as having his home, 
or being domiciled, in the place where persons of his class 
or in his position, would in general have their home. The 
law, therefore, tends to consider that place as always con- 
stituting a person's domicil which would generally be the 
home of persons occupying his position. Thus, the home 
of an infant, is generally that of his father, and the home 
of a wife, is generally that of her husband. Hence the 
rule of law assigning to an infant, in general, the domicil 
of his father, and to a married woman, invariably, the 
domicil of her husband. 

These considerations of necessity or of convenience, 
introduce that conventional element into the rules as to 
domicil which make the idea itself a technical one and 
diflferent from the natural conception of home. As these con- 
ventional rules cannot be conveniently brought under any 
one head there is a diflScuIty in giving a neat definition of 
domicil as contrasted with home. Since, however, the 
courts generally hold a place to be a person's domicil 
because it is in fact his permanent home, though occasionally 
they hold a place to be a person's domicil because it is 
fixed as such by a rule of law, a domicil may accurately be 
described in the terms of our rule, and we may lay down 
that a person's domicil is in general the place or country 
which is in fact his permanent home, though in some cases 
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it is the place or country which, whether it be in fact his 
home or not^is determined to be his home by a rule of law (/). 

CoTavarison of hoTne wnd domicU. — ^The word home Compari- 
denotes a merely natural and untechnical conception, home and 
based upon the relation between a person's residence and DomicU 
his intention as to residence. The term domicil is a name 
for a legal conception, based upon, and connected with, the 
idea of home, but containing in it elements of a purely legal 
or conventional character. Whether a place or country is 
a man's home, is a question of fact. Whether a place or 
country is a man's domicil, is a question of mixed fact 
and law, or rather of the inference drawn by law from 
certain facts, though in general the facts which constitute 
a place a man's home are the same facts as those from 
which the law infers that it is his domicil. 

One remark which is applicable both to home and Term 
domicil deserves attention, and has reference to what we ^^cu' 
may term the " place," or " area," of domicil appUcable 

to any 

The definition given in this treatise of " home," as also place, 
the definition of " domicil " (for in this point they need not 
be distinguished) suits, it will be observed, any "place" 
whatever its limits, and applies equally well to a house or 
to a country. Thus, if D. resides at No. 1, Regent Street, 
vrith the intention of permanently residing in that house, 
the definition of home suits that house, no less than it 
suits England, and if any legal result were to depend upon 
D.*s living at No. 1, Regent Street, rather than in West- 
minster, the definition of domicil would apply to No. 1, 
Regent Street, as being the place which is considered by 
law to be D.'s home. It will also be observed that though ^^^ 
the words home and domicil, as used in this treatise, are iJ^his 
applicable to any place whatever, yet that the " place" ^**'*^*^ 
obviously contemplated throughout these rules, is a 
" country" or ** territory subject to one system of law" (g). 

if) See as to distisction between domicil arising from act of party and 
domicil impoeed by operation, of law, Clattification of DomicUSf App., 
Note II. 

iff) See Interpretation Clanse, p. 1, ante. 
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The reason for this is, that though the rules for the deter- 
mination of a person's domicil are in principle equally 
applicable, whatever the area or the extent of the place 
within which a person's domicil is to be determined, the 
main object of this treatise is to shew how far a person's 
rights are affected by his having his legal home or domicil 
within a territory governed by one system of law, i.6., 
within one given country (^), rather than within another. 
When once his domicil is so far determined, the question 
within what part of that country (or law district) he is domi- 
ciled, becomes, for the purposes of this work, immaterial. 
To decide whether D. has his legal home in England, is 
important, because upon that fact depends whether certain 
of his rights are or are not affected by English law. To 
determine whether D. has his legal home in Middlesex, or 
in Surrey, is, for the purpose of this treatise, unimportant, 
since in either case he comes within the operation of the 
same system of law. 

If, indeed, it happened that one part of a country 

governed generally by one system of law, was in many 

respects subject to special rules of law, then it might be 

important to determine, whether D. were domiciled within 

such particular part, e.g,, Brittany, of the whole country, 

France ; but in this case, such part would be 'pro tanto a 

separate country, in the sense in which that term is 

employed in these rules. 

Pepion It may, indeed, be suggested, that the two inquiries, 

domicUed whether D. is domiciled in England, and whether D. has 

in country jjig domicil or home in a particular place or house in 

and not u»«ii • -ti ii -nii 

tiny England, are inevitably connected, because England cannot 

^la-MT*^ be D.'s domicil, unless he has a home, or is assumed by 

therein, law to have a home, at some particular place, or in some 

particular house in England. This suggestion rests on 

the idea that a person cannot be domiciled in a country 

unless he has a domicil at some particular place in that 



W 



As to meaning of ootintry, see pp. 1, 31, ante* 
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country. This notion, however, is (it is conceived) 
erroneous (i). 

It is, of course, obvious that if D. has a home or 
domicil in one particular place in a country, he is 
domiciled in that country, e.gr., England, and within any 
wider area or territory including that country, e.gr., the 
United Kingdom ; it is also clear that in this case the reason 
why D. is known to be domiciled in England, is that he is 
known to have a home at some definite place in England, 
t,g,y No. 1, Begent Street, where he resides, with the 
intention of residing in that house permanently; but, 
though the fact of a person having a domicil in one part 
of England establishes for certain and is in general the 
ground on which you know that he is domiciled in England, 
the converse does not hold good D. may reside in England, 
with the full intention of residing permanently in England, 
and may therefore be domiciled there, and this fact may 
be well known, and capable of proof, and yet there may be 
no one place in England which can be termed D.'s home, 
or domicil, within, the terms of our definition {j). This 
has been thus laid down, by a Scotch Judge : 

" I cannot admit what Lord FuUerton assumes to be the 
" rule, that, in order to make a domicil, it is necessary to 
" have some particular spot within the territory of a law — 
" that it is not enough that the party shall have an 
apparently continual residence there, but shall actually 
have a particular spot, or remain fixed in some permanent 
'' establishment. In considering the indidcB of domicil 
these things are important ; but they are not necessary, as 
matters of general law, to constitute domicil. Many old 
" bachelors never have a house they can call their own. 
" They go from hotel to hotel, and from watering-place to 
watering-place, careless of the comfort of more permanent 
residence, and unwilling to submit to the gAie attendant 
on it. There was the case of a nobleman who always lived 

(t) Conf. Daucet y. Otoghegan, 9 Ch. D« 441, espedaUy judgment of Brett, 
Lk J., p. 467. 

ij) For definitioii of home, see p. 44, ante. 
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" at inns, and would have no servants but waiters ; but he 
" did not lose his domicil on that account 

" If the purpose of remaining in the territory be clearly 
" proved aliter, a particular home is not necessary " (ft). 

The principle laid down in the passage cited is of 
importance. For if many of the received and best 
definitions of domicil be adopted, and the unnecessary 
assumption be also made, that a person who is domiciled in 
a country must be necessarily domiciled at some definite 
place in that country, the result will follow, that persons 
whom every one will admit to have an English domicil 
cannot be shewn to be domiciled in England. 

Take, for example, Story's definition of the term domicil 
— ^viz., " that place in which a person's habitation is fixed 
" without any present intention of removing therefrom "(?), 
and apply it to the following case : D. is a French- 
man, settled for years in England, but living in lodgings 
at Manchester. His full intention is to live perma- 
nently in England, but he has no intention of residing 
more than a limited time in Manchester. His intention 
may be to spend his life successively in different parts of 
England, or his purpose may be to go after six months 
to London, and occupy a house there (which he has already 
bought) for the rest of his life. Under these circumstances, 
there is no one place in England which is his home or 
domicil. Manchester is not his home, because though he 
resides there, he has, as regards Manchester, no intention 
of permanent residence. No other place in England is his 
home, because though he may intend to reside in London, 
be has not begun to reside there in fact. The solution of 
the diflSculty, which might in fact aiise with reference, e.^., 

{k) Amcit V. Cfroom, Court of Session Cases, 1846, 9 D. Ii2, p. 150, 

(0 Story, ■. 48. See Doueet v. Oeoghegan, 9 Ch. D. 441. In this 
the testator certainly was domiciled in England, for he ** had the intentioa 
of rending in England permanently,'* but it can hardly be said that he 
was domiciled in his house in London, which he took on a lease for three 
years. 



DOMICIL OF NATURAL PERSONS. 69 

to the disposition of D/s property, if he were to die before 
leaving Manchester, is, that though not domiciled at any 
one place in England, he has an English domicil, since 
with regard to England, there exists on D/s part, both 
residence and the animus manendi (m). 

Rule 2. — No person can at any time be without ^^^ •• 



a domicil (n). Every 

person 

" It is a settled principle that no man shall be without a domicU. 
" domicil '* (o). " It is clear that by our law a man must 
" have some domicil" (p), or (to use the expression of another 
authority) " it is an undoubted fact that no man can be 
"without a domicil" (q). 

The principle here Ifiuid down is, in effect, that for the Home 

(m) The fact which should be constantly kept in mind is, that domicil 
may be defined for dififerent purposes with reference to different areas, and 
farther, that a person may have a full intention of residence as to one place 
or area, and not as to any narrower place or area within it. In other words 
D. may have the fullest intention of residing permanently in France or 
England, but may not have an intention of residing permanently in London 
or Paris. The question as to the place or area within a country to which 
a person's intention of residence applies, may conceivably become of im- 
portance. Thus D., a Frenchman, resides at Strasborg in 1870, and goes 
abroad without any intention of abandoning France as his home. He dies 
immediately after the cession of Strasbuig to Germany. The question 
(presuming that the Treaty of cession made no provision for such cases) might 
arise as to whether D.'s domicil were French or Grerman at the date of his 
death. The question ought, acoording to the principles maintained by the 
English Courts, to be determined with reference to D.*s intention. If it 
were known that he intended to leave Strasburg, though not to abandon 
France, his domicil would be French. If, on the other hand, it was known 
that he intended to reside permanently at Strasburg, his domicil might be 
maintained to be Oerman. The very question whether a person could be 
domiciled in a conntry, without being domiciled in any particular place in 
it, was, through the separation of Queensland from New Sonth Wales, nearly 
raised in PUUt v. AUomey-Genend of New South Waits, 8 App. Cas. 886, 
l>ut it was not definitely decided. 

{%) Udny V. Udny, L. R. 1 Sc. App. 441, 463, 467 ; £eU v. Kennedy, L. R 
1 Sc. App. 307. 

(a) Udny v. Udny, L. B. 1 Sa App. 441, 467, per Lord Wettbury» 

{p) Ihid., p. 447y per Hathtrley, O. 

iq) Ibid., p. 453, per Lord Chdmtfordt 
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^ l»w purpose of determining a peraon's legal rights or liabilities, 
in fact ^te courts will invariably hold that there is some country 
homelesB. \^ which he has a home, and will not admit the possibility 
of his being in fact homeless (r), or, in other words, even if 
he is in fact homeless, a home will, for the purpose of deter- 
mining his legal rights, or those of other persons, always be 
assigned to him by a presumption or fiction of law. The 
mode by which this result is achieved, will appear from 
the rules laid down in this and a subsequent chapter. It 
consists for the most part in the assumption that everyone 
for whom no other domicil can be found, retains what is 
called his domicil of origin (8), i.6., the domicil assigned to 
him by a rule of law, at the time of his birth, combined 
with the principle that a domicil is retained until it is 
changed by the act of ^the domiciled person himself, or in 
some cases by the act of a person on whom he is depen- 
dent {t). 

The following examples, show the way in which a home 
may be assigned to a person who is in fact homeless. The 
principles on which the determination of a person's home 
in these cases depends, will be gathered from the rules 
referred to, in connection with each case. 

D. is a domiciled Englishman (u), bom of parents domi- 
ciled in England. He leaves England for America, intending 
to settle there. The ship is lost and D. dies on the voyage. 
He is domiciled at the time of his death in England (t;). 

D., a domiciled Englishman, leaves England with the in- 
tention of never returning there, and travels about the world 
without settling anywhere. He is domiciled in England (x). 

(r) See as to the principle that not only has a person always a home, Imt 
that his home can always be ascertamed, Rule 13, p. 114, jMft 

(•) See Rule 8, p. 86, jxMt. See also Bole 13, p. 114, jXMt. 

(<) Rule 4, p. 66, po0«. 

(ii) See Rule 8, p. 86, fott^ and Bell y. Kennedy, L. R. 1 Sa App. 807. 
Would it make any difference if D. were embarked on an American ship ? 

(v) Ibid, 

{x) The ezpresBion domiciled Englishman or Englishwoman, domioiled 
Frendmian or Frenchwoman, &c., means a man or woman domidled in 
England, or a man or woman domiciled in France, &c. 



DOMICIL OF NATURAL PERSONS. 61 

D. is a vagabond who has never settled in any country 
whatever. On his death a question arises as to his 
domicil (y). The decision of the question is really a 
matter of evidence, but if nothing be known of D., he 
will be held domiciled in the country where he dies. 

Rule 3. — Subject to the exception hereinafter Bale 8. 
mentioned, no person can have at the same time No peraon 
more than one domicil (?) (z). more than 



one 
domicil. 



" It is clear that by our law a man must have some 
" domicil, and must have a single domicil " (a). 

The courts when called upon to determine rights, 
e,g,, of succession, depending on D/s domicil at a 
given time, will assume as a rule of law that D. was 
at the time in question domiciled in some one country 
only. 

Thus the question, who is to succeed to D.*s property, 
as far as its decision depends upon the law of D/s 
domicil, will always be determined with reference to 
the law of one country alone. If it be doubtful whether 
D. was at his death domiciled in England or in Scotland, 
the minutest evidence will be weighed in order to settle 
in which of the two countries he had his legal home, but 
our courts will always decide that he died domiciled in 
one country only, and will not admit the possibility of 
his dying domiciled in two countries. 

iy) See p. 117, post, 

(2) In support of this rule see Udny v. Udny (L. R. 1 Sc. Ap. 441, 448), 
SomervUle v. SomervUUt 5 Ves. 749a, and note especially the absence of any 
case in which a person has been held to have more than one domicil at the 
same time. 

Ab throwing some doubt on the rule, see In re CapdevieUe, 88 L. J. (Ex.) 
806, 2 H. & C. 985 ; Croker y, MarquU 0/ Hertford, 4 Moore P. C. 839. 

According to Savigny a person may have more than one domicil 
{Soflriffny, s. 854, ppw 62, 68). 

See for a discussiVon of the whole subject, PhUlimore, ss. 51 — 60. 

(a) Udny v. Udny L. B. 1 Sc. App. 441, US, per HaiherUy, C. 



62 DOMICIL OF NATURAL PERSONS, 

Question. Can a person have different domicile far different 

Can a a 

person pUrposes t 

havediflfer- It ig clear that no man can for the same purpose, t.tf., 
oils for when the determination of one and the same class of rights 
diflferent jg jj^ question, be taken to have a domicil in more coun- 

puiposes? . ^ 

tries than one at the same time. 

A doubt has, however, been raised, whether a person 
cannot have at the same moment a domicil in one country 
for the determination of one class of rights (e.gr., rights of 
succession), and a domicil in another country for the deter- 
mination of another class of rights {e.g.^ capacity for 
marriage). 

" The next rule is," it haSj been said, " that though a man 
" may have two domicils for some purposes, he can have only 
" one for the purpose of succession. That is laid down ex- 
" pressly in D^ni^ar^, under the title Domicil; that only one 
" domicil can be acknowledged for the purpose of regulating 
" the succession to the personal estate. I have taken this as 
''a maxim, and am warranted by the necessity of such a 
'' maxim ; for the absurdity would be monstrous, if it were 
" possible that there should be a competition between two 
*' domicils as to the distribution of the personal estate. It 
" could never possibly be determined by the casual death 
" of the party at either. That would be most whimsical 
''and capricious. It might depend upon the accident 
whether he died in winter or summer, and many circum* 
stances not in his choice, and that never could regulate so 
important a subject as to the succession to his personal 
" estate " (6). 

"I apprehend,'* says Pollock, C.B., "that a peer of 
'' England who is also a peer of Scotland, and has estates in 
" both countries, who comes to Parliament to discharge a 
"public duty, and returns to Scotland to enjoy the country, 
''is domiciled both in England and Scotland. A lawyer of 
" the greatest eminence, formerly a member of this court, 
''and now a member of the House of Lords, to whose opinion 
" I, in common with all the profession, attach the greatest 

(6) SonurviUe v. SomerviUe^ 5 Vesey, 7i9a, 786, per Alvanley, M. B. 
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" importance, once admitted to me that for some purposes a 
'* man might have a domicil both in Scotland and England. 
" I cannot understand why he should not '* (o). 

"The facts and circumstances/' writes Phillimore,. 
''which might be deemed sufficient to establish a com- 
"mercial domicil in time of war, and a matrimonial, or 
" forensic, or political domicil, in time of peace, might be 
" such as, according to English law, would fail to establish 
"a testamentary or principal domicil.*' 'There is a 
'' ' wide difference,' it was observed in a judgment delivered 
" in a recent case before the Judicial Committee of the 
"Privy Council, *in applying the law of domicil to con- 
" ' tracts and to wills ' " (d). 

If the notion suggested by these authorities be correct, 
Bule 3 must be modified and run : — 

" No person can for the sa/me pv/rpoae have at the same 
time more than one domicU/' 

The Rule, however, as it stands, is probably correct. 
The notion that a person may be held in strictness to have 
been domiciled in Scotland for the purpose of determining 
the validity of his will, and to have been domiciled at the 
same moment, in Germany, for the purpose of determining 
the validity of his marriage (in so far as that depends upon 
domicil), is opposed to the principles by which the law of 
domicil is governed, and is not, it is believed, supported 
by any decided case. 

The prevalence of the notion is due to two causes : — 
Fi/rst. — The term " domicil " is often used in a lax sense, 
meaning no more than is meant by the term " residence '' 
as used in this treatise. Thus, a " forensic domicil," or a 
''commercial domicil" (e), often signifies something far 
short of domicil strictly so-called. Now, it is obvious that 
a person may have a '* residence '' in one place, and a 
" domicil " in another (/), and that residence may often 

{e) In re Capdevidle^ 83 L. J. (Ex.) S06, 316, per PoOoch, C.B. 

(d) PhiUimore, a, 5i ; Croker v. MwrguU <if Hertford, 4 Moore P. C. 839. 

(e) See Comnurcidl domicU in Ume of war, App., Note IIL 
(/) CfiUia V. CHUia, Ir. L. R. 8 Eq. 597. 
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be sufficient to confer rights, or impose liabilities (gr). It 
is from cases in which ''residence" alone has been in 
question that the possibility of contemporaneous domicils 
in different countries for different purposes has suggested 
itself. Thus D., though domiciled in France, can, if present 
in England, be sued in our courts. This fact has been 
expressed by the assertion that D. has a forensic domicil 
in England — an expression which certainly countenances 
the notion that D. is for one purpose domiciled in England, 
and for another in France. A forensic domicil, however, 
means nothing more than such residence in England as 
renders D. liable to be sued ; the co-existence, therefore, 
of a forensic domicil in one country, and of a full domicil 
in another, is simply the result of the admitted fact that a 
person who resides in England may be domiciled in France, 
and does not countenance the idea that D. can in strict- 
ness be at one and the same moment domiciled both in 
France and in England. 

Seamdly, — ^The inquiry, which of two countries is to be 
considered a person's domicil, has (especially in the earlier 
cases) been confused with the question, whether one person 
can at the same time have a domicil in two countries (K). 

D. is a Scotchman. He has a family estate in Scotland. 
He purchases a house and marries in England, where he 
generally lives with his wife. He, however, visits Scotland 
every summer, and goes to his estate there during the 
shooting season. 

On his death in England intestate, a question arises as 
to the succession to D.'s moveable property (i). 

The question must be decided with reference to the law 
of Scotland, or of England, according to the view taken of 
D.'s domicil. 

The decision depends on a balance of evidence. Probably 



{g) e,g.f to the payment of income tax. Attomey-Oeneral v. Coote^ 4 
Price 183 ; 16 ft 17 Vict c. 84, b. 2. 
{h) See Forbes v. Forheg, 28 L. J. (Gh.) 724; Kay 841. 
(t) Rules 66, 67, pp. 291, 293, post. 
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if there are no other circumstances than those stated, the 
courts will hold him domiciled in England (i). 

Exception, — A person within the operation of 24 & 25 Vict. C**®. 

wiuiin 

c 121 (y), may possibly have one domicil for the purpose of 24 & 25 
testate or intestate succession, and another domicil for all Vict, c 

121, 

other purposes. 

The general efiTect of 24 & 25 Vict. c. 121 is to enable 
the Crown to make a convention with any Foreign State, 
the effect of which convention shall be that no British 
subject dying in the country to which the convention 
applies, or subject of such country dying in the United 
Kingdom, shall be deemed to have acquired a domicil in 
the country where he dies, unless he has fidfilled the con- 
ditions provided by the Act. This enactment apparently 
applies only to domicil for purposes of testate or intes- 
tate succession, and does not affect a person's domicil 
for other purposes, e.g,, the determination of legitimacy or 
of the validity of a marriage. 

If a convention were made under it (k), e.g.y with France, 
a case such as the following might arise. 

D., a British subject, dies (after the supposed conven- 
tion) domiciled, in fact, in France, though resident at the 
moment in England. He has failed to comply with the 
provisions of 24 & 25 Vict. c. 121, s. 1. As regards, there- 
fore, succession to his moveables (I), he is held domiciled 
in England. 

A further question arises as to the legitimacy of D.'s 

(0 See Forbea v. Forbes, 23 L. J. (Ch.) 724; Kaj 341; compared with 
AUchison ▼. DuDon, L. R. 10 Eq. 589. 

iJ) For this Act, see Foreign WUU Acts, App., Note IX. 

{k) No coiiyention has been made under the Act, which is, therefore, at 
present a dead letter. A question might be raised whether the Act does 
not apply to the acquisition of domidl for aU purposes, but the interpreta- 
tion here put upon it, which makes it apply only to domicil for the purpose 
of testate and intestate succession, is probably cozrect. 

The terms "foreign** and ''country** used in the Act have not the precise 
sense given to these terms in the rules in this treatise. 

(0 See Rule 66, p. 291, posL 

F 
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child, bom in France, after D/s acquisition of a French 
domicil (m). 

This question must probably be decided on the view of 
D.'s being domiciled in France. 

D., therefore, will be held for one purpose to have had 
an English, and for another, to have had a French domicil 
at the same time. 

Rule 4. — A domicil once acquired is retained 
until it is changed 

(1) in the case of an independent person, {n) 

by his own act ; 

(2) in the case of a dependent person, (n) by 

the act of some one on whom he is 
dependent. 

The principle here enunciated may (it being granted 
that no one can have more than one domicil) appear too 
obvious to need statement, but requires to be attended to, 
as it lies at the bottom of most of the rules as to the ac- 
quisition and change of domicil (o). 

The operation of the rule may be thus illustrated. 

D. is in possession of an English domicil. This domicil 
he will retain until some act is done, on the part of the 
person capable of changing it, which amounts to the legal 
acquisition or resumption of another domicil. 

If D. is a man of full age then the person capable of 
changing his domicil is D. himself, and D. will retain his 
English domicil until some act on his own part which has 
the legal eflFect of changing it for, e.gr., a French domicil {jp). 

If D. is an infant, the person capable of changing D/s 



(m) See RtiIo 85, p. 181, fo^ 

(n) See for meaning of term, pp. 84, 85, aikU, 

(o) See Rules 5—11, pp. 67—109, potL 

(j») Ab to the mode in which one domicil can be changed for another, 
and the difference in this respect between the domicil of origin and a 
domicil of choice, see Rule 8, p. 86, jpof t. 
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domicil is the person on whom D. is, for this purpose at 
any rate, dependent, who in most instances is D.'s father. 
D. retains his domicil until some act on the part of his 
father changes it. The only act, it may even here be added, 
which can have that effect is a change in the father s own 
domicil (r). 



(ii) ACQUISITION AND CHANGE OP DOMICIL. 

A. Domicil of Independent Persons {s). 

Rule 5. — Every independent person has at any Bnies. 
given moment either ^^^ 

(1) the domicil received by him at (or as^^^^^' 

from) {t) his birth (which domicil isP®^^^ 
hereinafter called the domicil ofo£origiii,or 

. . \ / V (2) domicil 

ongm) (tt), or, of choice. 

(2) a domicil (not being the same as his 

domicil of origin) acquired by him 
whHe independent by his own act 
(which domicil is hereinafter called a 
domicil of choice) {x). 

Every independent person, which term includes every 
man or (unmarried) woman, of full age, has at any given 
moment of his life either the same domicil as that which 

(r) See Bide 9, sab-mLe 1, p. 97, jpost. 

{$) See for meaning of term, pp. 84, 85, ante. 

(0 These words cover the exceptional case of & ''legitimated penon*' 
whose domicil cannot in strictness be said to be receiyed at birth. 

(k) See Rule 6, p. 69, pa$t. The expression domicil of origin, though 
borrowed from Boman law, has a different sense from the expression 
domieijlMim originU, Savignyj ss. 851, 852 ; pp. 46—58. 

{x) See Rule 7, p. 78, potL 

f2 



68 DOMICIL OF NATURAL PERSONS. 

he received at birth, technically called the domicil of 
origin, or a different domicil, which he has acquired when 
of full age, by his own act and choice, technically called a 
domicil of choice. 

The fact to be noticed is, that an independent person 
cannot, by any possibility, be at any time without one or 
other of these domicils. If he is at any moment not in 
possession of his domicil of origin, he is in possession of a 
domicil of choice. If he is at any moment not in possession 
of a domicil of choice, then he is at that moment in 
possession of his domicil of origin. That this is so results 
from the rule of law that any person Mti juris, who at any 
moment has no other domicil, is assumed to be in posses- 
sion of his domicil of origin (z), 

D.'s domicil of origin is, we will suppose, English. What 
the rule lays down is, that D. being an independent person, 
will at anv moment be found to be domiciled either in 
England, or in some other country, such as France, in which 
he has settled, or acquired for himself a home (a). It is 
of course possible (as before pointed out) (6) that D. may be 
in fact homeless, as where he has left England for good, 
and has not yet settled in France, or where having settled 
in France he has left France for good and is on his way to 
America ; but under these circumstances he has his domicil 
or legal home in England (c), i.e., he is legally in possession 
of his domicil of origin. 

The two domicils differ from each other in two respects; 
first, in their mode of acquisition (d) ; and secondly, in the 
mode in which they are changed (e). 

(f) See pp. 59—61, ante. 

(a) Bule 8, p. 61, anUy precludes the poedbility of D.'s being domiciled 
both in England and in France. 
(&) See p. 48, ante, 
(c) See Rule 8, p. 86, poat. 
{d) See Rules 6 and 7, pp. 69, 73, post, 
{e) See Rule 8, p. 86, post. 
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Domicil of Origin. 

Rule 6. — Every person receives at (or as from) Bnie^ 
birth a domicil of origin (g). Domicil of 

(1) In the case of a legitimate infant bom acquired. 

dining his father's Ufetime, the domicil J^]^^*^^" 
of origin of the infent is the domicU of inf-t. 
the father at the time of the infant's 
birth (h). 

(2) In the case of an illegitimate (i) or post-(2) nie- 

humous {k) infant, the domicil of origin Slant, 
is the domicil of his mother at the 
time of his birth. 

(3) In the case of a foundling, the domicil of (?) Found- 

origin is the country where he is bom 
or found (l). 

(4) In the case of a legitimated person, the W Legiti- 

domicil of origin is the domicil which person, 
his father had at the time of such per- 
son's birth (m)- 

(g) Udny v. Vdny, L. B. 1 Sc. App. 441, 450, 457. 

Munroe v. Douglas^ 5 Madd. 379. 

F<yrbta v. P(yrbe$, 23 L. J. (Ch.) 724 ; Kay 341. 

DaUunuie v. McDouaU, 7 GL & F. 817. 

Munro v. Jlftinj-o, 7 CL & F. 842. 

Re Wriffht'i TnuU, 2 K. & J. 596 ; 26 L. J. (Ch.) 621. 

SomervUle y. SomerviUe, 5 Vee. 749 a, 786, 787. 

Story, 8. 46. 

WeiOake, as. 33—36. 

Phiaimore, ss. 67-69, 211— 228, 

Savigny, as. 363, 354, pp. 53—62. 
(A) Udny v. Udny, L. R 1 Sc. App. 441 ; Daihoude v. McDouall, 7 CL & F. 
817 ; and Westiake, s, 35. 

(t) Jie Wriffht'8 TrmU, 2 K & J. 596 ; 25 L. J. (Ch.) 621. 
(k) WuUahe, s. 35. Authority (?) 
{I) Ibid. 

(m) Udny v, Udny, L. R 1 Sa App. 441 ; DaUtousie v. McDouaU, 7 01. & F. 
817 ; Munro v. Munro, {bid., 842. 
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Every person is held by an absolute rule, or fiction, of law, 
to be at birth domiciled, or to have his legal home, in the 
country in which, at the time of the infant's birth, the 
person (in most cases the infant's father) on whom the 
infant is legally dependent is then domiciled. 

As to this domicil of origin, the following points require 
notice : — 

Domicil of Fivst — The existence of a " domicil of origin " must be 

ficiilm of considered a fiction or assumption of law. 

law. « Xhe law of England and of almost all civilized coxmtries 

" ascribes to each individual at his birth two distinct l^al 
" states or conditions ; one by virtue of which he becomes 
" the subject of some particular country, binding him by the 
" tie of natural allegiance, and which may be called his 
" political status ; another, by virtue of which he has as- 
" cribed to him the character of a citizen of some particular 
" country, and as such is possessed of certain municipal rights, 
•* and subject to certain obligations, which latter character is 
*' the civil Btaius or condition of the individual, and may be 
"quite diflferent from his political statvs. The political 
" status may depend on different laws in dififerent countries ; 
" whereas the civil staius is governed universally by one 
" single principle, namely, that of domicil, which is the 
" criterion established by law for the purpose of determining 
" civil status. For it is on this basis that the personal rights 
" of the party, that is to say, the law which determines his 
" majority or minority, his marriage, succession, testacy or 
" intestacy, must depend. International law depends on 
" rules which, being in great measure derived from the 
" Roman law, are common to the jurisprudence of aU civi- 
" lized nations. It is a settled principle that no man shall 
" be without a domicil, and to secure this result the law 
" attributes to every individual as soon as he is bom the 
" domicil of his father, if the child be legitimate, and the 
" domicil of the mother if illegitimate" (n). 

(n) Udny v. Udny, L. R. 1 Sc. App. 441, 457, per Lord Westhury . It ahoold 
be noticed that the opinion of foreign juristB and (to a certain eztoit) the 
enactments of foreign codes tend to do away with the distinction betwe 



(C 
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The aim of the fiction which assigns to every one from 
the moment of his birth a domicil of origin is to ensure 
that no man shall be at any moment without a legal 
home (o) in some country, according to the laws of which 
coimtry his legal rights may be, in many respects, deter- 
mined ; but the rule that a child has from the moment 
of his birth the domicil of his father is clearly based upon 
fact, since an infant's home is, generally speaking, the home 
of his father. 

Secondly, — ^The domicil of origin, though received at Domidl of 
birth {p)j need not be either the country in which the ^JJ^^"*^i 
infant is bom, or the country in which his parents are birth or of 
residing, or the country to which his father belongs by race ^t^"' 
or allegiance. " I speak," says an eminent Judge, " of the 
'* domicil of origin rather than of birth. I find no authority 
which gives, for the purpose of succession, any eflfect to 
the place of birth. If the son of an Englishman is born 
" upon a journey his domicil will follow that of his father. 
" The domicil of origin is that arising from a man's birth and 
** connections "(g); i«.,itisfixedby the domicil of the parent 
at the time of the child's birth. Thus D., the son of an 
Englishman, and a British subject, is bom in France, 
where his father is residing for the moment, though 
domiciled without being naturalized in America. D/s 
domicil of origin is neither English nor French, but 
American (r). 



domidl and nationality by making a person's civil, no less than his political 
rights depend not on his domicil but on his nationality or allegiance. See 
Codict Civile dd Regno d'ltalin, AH, 6 ; Bar.y s. SO. 1 Fosliz, pp. 1—4 ; Fiore, 
88. 42 -47. 

(o) See for cases of homelessness in fact, p. 48 » ante, 

(p) Or « as from birth." 

iq) Somerville v. SomervilUy 6 Vesey, 749o, 786, 787, per Alvardey, M. R. 

(r) This may be a matter of great consequence to D., for supposing his 
father and mother to be unmarried at the time of his birth, the effect of 
their subsequent marriage, on D.*s legitimacy, will depend on the law of the 
cxmntry where D.'s fathes was domiciled at the time of D.*8 birth. See 
Me Wrighl't TrutU, 2 K & J. 595, 25 L. J. (Ch.) 621. Bule 85, p. 181, 
pout. 
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1. — Case of a LegitimoUe Infwni, 

A legitimate child bom during his father's lifetime has 
his domicil of origin in the country where the infants 
father is domiciled at the moment of the child's birth, for 
"the law attributes to every individual as soon as he is 
" born the domicil of his father if the child be legiti- 
" mate '' («). 

A legitimate child, for example, is bom at Boulogne at 
a moment when his father is domiciled in Scotland. The 
child's domicil of origin is Scotch. 



2. — Ga%e of Illegitimate or Posthumous Infant. 

2. lUegiti- Such a child has for his domicil of origin the domicil of 

kfant ^^® mother at the time of his birth {t). 

D. is an illegitimate child bom in France at a time when 
his father, an Englishman, is domiciled in England, and 
his mother, a Frenchwoman, is domiciled in France. D.'s 
domicil of origin is not English but French (it). 

D. is a posthumous child, whose father was domiciled at 
the time of death in England. At the time of D.'s birth 
his mother has acquired a domicil in France. D.'s domicil 
of origin is French {x). 

3. — Case of a Foundling. 

8. Found- D. is a foundling, i.6., a child whose parents are 
*• unknown. He is found in Scotland. His domicil of 

origin is Scotch (y). 

4. — Case of a LegUvmated Person. 
A person bom illegitimate, but afterwards legitimated 

(«) Udny ▼. Udny, L. R 1 Sc App. 441, 467, per Lord Wedbury. 
(0 See WesOaJce, s. 35. 

(tt) lU Wright'i TnaU, 26 L. J. (Ch.) 621 ; 2 K. & J. 596. 
(x) WeaUakey s. 86. Authority (?) 

(jf) This is really rather a result of rales of evidence than a direct rule of 
law. See Rule 14, p. 116, poH, 



4. Legiti- 
mated 
person. 
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by the subsequent, marriage of his parents, stands in the 
position (after his legitimation) which he would have 
occupied if he had been bom legitimate. His domicil of 
origin is the country where his father was domiciled at the 
time of his birth. D. is the child of a Scotch father and 
an Englishwoman, who were unmarried at the time of his 
birth. At* that moment the domicil of his father was 
Scotch^ and of his mother English. On the marriage of 
his parents J), becomes, according to Scotch law, legitimated. 
D.'s domicil of origin is henceforth Scotch (z). 



Domicil of Choice. 

Rule 7. — ^Every independent person can acquire Buie 7. 
a domicil of choice, by the combination of residence DomicU of 
(JacUcm), and intention of permanent or indefinite ^ow^' 
residence {animus manendi)^ but not otherwise (a). *«i^^«^ 

It will be convenient to consider separately the meaning 
of, and the authorities for, first, the aflSrmative, secondly, 
the negative portion of the rule. 



(«) Udny V. Udny, L. R 1 Sc. App. 441. 
Dcahouiie ▼. MeDouaU, 7 CL & F. 817. 
Munro v. Munro, ibid, 842. 
Lef/Uimaiio per tubseguena matrimonium is unknown to English law, but 
when it takes place under a foreign law its effect is for most purposes 
recognised by our courts. See Rule 36, p. 181, pott, 
(a) Udny v. Udny, L. R 1 Sc. App. 441, 457, 458. 
Bdl T. Kennedy, Ibid., 807, 450. 
Comer V. Rivaa, 2 Curt. 855. 
Makai9 ▼. AfaUass, 1 Rob. Ecc. 67, 73. 
Forbes v. Forbes, 23 L. J. (Ch.) 724, Kay, 341. 
Haldane t. Bcltford, L. R 8 Eq. 631. 

Boikins v. JIfaUhew, 25 L. J. (Ch.) 689 ; 8 De G. M. k G. 13. 
Jopp V. Wood, 4 De G. J. & S. 616, 621, 622. 
Story, B. 44. 
WetUake, ss. 37—40. 
PhOlmore, ss. 203—210. 
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(i.) jlf ocZe of acquisition. 

Every person begins life aa an infant, and therefore ajs a 
dependent person. When he becomes an independent 
person (which can in no case happen before he attains his 
majority) (6), he will find himself in possession of a 
domicil (c), which will in most cases be his domicil of 
origin (d). • 

He can then obtain for himself, by his own act and will, 
a legal home, or domicil different from the domicil of 
origin, and called a domicil of choice. This domicil is 
acquired by the combination of residence, and the inten- 
tion to reside, in a given country. 

" It may," it has been said, '* be conceded that if the 
"intention of permanently residing in a place exists, a 
" residence in pursuance of that intention will establish a 
" domicil" (e). The process by which this new domicil is 
acquired has been thus aptly described. " A change of" [the 
domicil of origin] "can only be effected aniifrw et facto — 
" that is to say, by the choice of another domicil evidenced 
" by residence within the territorial limits to which the 
"jurisdiction of the new domicil extends." [A person] " in 
" making this change does an act which is more nearly 
"designated by the word 'settling,' than by any one 
"word in our language. Thus we speak of a colonist 
" settling in Canada, or Australia, or of a Scotsman settling 
" in England, and the word is frequently used as expressive 



(6) It may happen later, e.^., in the case of a woman who marries while 
an infant, and becomes a widow, late in life. The age of majority is fixed 
by English law at 21. By other laws, at other periods, e,^., by Pruaaiaa 
law at 26. A question may arise, as to which no English decision exists, 
whether a person, e.^., a Prussian of 22, i;vill be considered by the English 
courts as capable of acquiring a domicil at the age of 21. It may be con- 
jectured that the answer to this inquiry depends, in part at least, on the 
law of the coimtry where he acquires a domiciL He might be held capable 
of acquiring an English domicil. 

(c) See Rule 11, pp. 107—109, post, 

(d) If it is not, it becomes immediately his domidl of choice by the 
process of acquisition described in the text. 

{e) Bdl ▼. KeivncAy, L. R 1 Sc. App. 807, 819, per Lord CranworiK 
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« 



of the act of change of domicil, in the various judgments 
pronounced by our courts" (/). The acquisition in short 
of a domicil of choice, is nothing more than the technical 
expression for settling in a new home or country, and 
therefore involves the existence of precisely those con- 
ditions of act and intention, which we have seen to be 
requisite for the acquisition of a home (g), 

" The only principle which can be laid down as governing 
'' all questions of domicil is this, that where a party is 
^ alleged to have abandoned his domicil of origin, and to 
" have acquired a new one, it is necessary to show, that there 
was both the fa^wm and the animus. There must be 
the act and there must be the intention'^ (A). 






(/) Udny V. Udny, L. R 1 Sa App. 441, 449, per Lord ChOm^ford. 

{g) It may therefore be thought that the term domicil of choice is exactly 
equivalent to the ordinary expression home, as already defined (see p. 44, 
anU)t but this is not the case. A domicil of choice is always a home, 
bat a home is not always a domicil of choice. For the domicil of 
origin being imposed by a rule of law, is never considered as a domicil of 
choice ; though as a matter of fact a person^s domicil of origin is, in most 
instances, a person's actual home. So again a person's real home may not, 
in the eye of the law, be his domicil of choice, since he may be a person 
who, though in fact capable of choosing a home for himself, is legally 
incapable of such choice. Thus minors or married women often do choose 
homes for themselves, but as they are considered by law incapable of such 
choice, the home they have in fact chosen is not legaQy their domicil of 
choice. 

Though again the legal conditions necessary for the acquisition of a 
domicil of choice are in substance the same as the conditions necessary for 
the acquisition of a home, these conditions are, for legal purposes, defined 
with technical precision. The legal theory further, that every one has 
a domicil of origin, which is, so to speak, presumably his home, leads 
to the result that the law requires stronger proof of deliberate intention to 
acquire a new domicil than would be demanded by any person who with- 
out reference to legal rules wiriied to determine whether D. had or had not 
left England and settled in Australia, and generally the courts, in judging 
whether a man has acquired a domicil of choice, look more to intention, 
and less to length of residence, than would popular judgment in inquiring 
whether he had acquired a new home. Thus it can hardly be doubted either 
that the decision in BtU v. Kennedy (L. R. 1 Sc App. 807) is legally 
correct or that it is opposed to ordinary notions. A layman would 
probably have held that Mr. Bell had settled in Scotland. 

(A) Codsrea v. CockreU, 25 L. J. (Gh.) 780, 731, per Kinder$Uy, V.-C. 
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" A new domicil is not acquired until there is not only 
" a fixed intention of establishing a permanent residence in 
" some other country, but until also this intention has 
" been carried out by actual residence there" (i). 

It is in short admitted in general tenns, that "the 
" question of domicil is a question of fact and intention" (4). 

Particular attention therefore is due to the nature both 
of the requisite fact, viz., " residence," and of the requisite 
" intention." 
(i.) Real- (i.) BesideTice, — ^The nature of residence considered as 
a part of domicil, and thus looked at as a physical fact, 
independently of the animvs manendi, has been little 
discussed (l). It may be defined (as already suggested) as 
" habitual physical presence in a place or country/' The 
word however "habitual," must not mislead. What is 
meant is not presence in a place or country for a length 
of time, but presence there for the greater part of the 
time, be it long or short, which the person using the term 
residence contemplates. 

The residence which goes to constitute domicil, certainly 
need not be long in point of time. " If the intention of 
"permanently residing in a place exists, a residence in 
" pursuance of that intention, however short, will establish 
" a domicil." (m) 

The residence must however be in pursuance of, or 
influenced by, the intention. 

This characteristic, however, in common with other 
qualities which are generally ascribed to residence, con- 
cerns not the physical fact of residence, but the mental 



(t) Bdl ▼. Kennedy, L. R 1 Sc. App. 807, 319, per Lord Ckdmrford. 

{h) AUomey-Oeneral ▼. Kent, 81 L. J. (Ex.) 891, 898, per Wilde, B. See 
also CoUUr t. Rivaz, 2 Curt 855 ; MaUan v. Afaltast, 1 Rob. Ecc Rep. 67. 

(0 It may be weU to note again that residence is often used as including 

the animue tnanendi, and hence as equivalent to home or domicil See, e.ff.. 

King ▼. Foxwdl^ 3 Ch. D. 518, 520, for expressions of Jeuell, M. R, as to 

residence, where the term is dearly used as including the ammue manendi^ 

see p. 43, note (e), anU, 

(m) BeU ▼. Kennedy, L. R. 1 Sc. App. 307, 319, per Lord CrantDo^^ 
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fact of the c hoice, purpose, or intention to reside (animus 
tnanendi), 

(ii.) Intention, — The main problem in deteimining the (u.) Inten- 
nature of domicil (o), in so far as it depends upon choice, **^"' 
consists in defining the character of the necessary purpose, 
intention, or anirrhus. The diflSculty lies partly in the 
nature of the thing itself, partly in the different views 
which courts and writers have at different times enter- 
tained, sus to the nature and definiteness of the requisite 
intention or purpose. The best definition or description 
of the requisite animus, appears to be, the present inten- 
tion of permanent or indefinite residence in a given 
country, or (if the same thing be expressed more 
accurately, in a negative form) " the absence of any 
"present intention of not residing permanently or in- 
" definitely in a given country*' (p). 

There exists no authoritative definition of the ani- Charac- 
W/U8 manendi necessary to the acquisition of a domicil intwitbiL 
of choice, but there are four points as to its character 
which deserve notice. 

First, — The intention must amount to a purpose or (i) Must 

A'kr^^^ amount to 

<*^«- ... . . P'^ix^*- 

" The domicil of choice is a conclusion or inference which 
" the law derives from the fact of a man fixing voluntarily 
*' his sole or chief residence in a particular country. It 
" must not be prescribed or dictated by any external 
" necessity " (g). " In order that a man may change his 
" domicil of origin he must choose a new domicil — the word 
" 'choose' indicates that the act is voluntary on his part ; he 
" must choose a new domicil by fixing his sole or principal 
" residence in a new country (that is, a country which is 



(o) See D^nUion of DomicU, App., Note I. 

(p) For the substaace of this description, see Story, s. 43, and compare 
the language of Lord Cairns in Bdl v. Kennedy, L. R. 1 Sc. App. 807, 818. 
See also judgment of Martin, B., Attorney-Oeneral v. Kent, 31 L. J. (Ex.) 
891, 395, 896. 

{q) Udny v. Udny, L. R. 1 Sc. App. 441, 458, per Lord WeslJbury. The 
word " voluntarily '' may easily mislead. See pp. 78, 144 — 146, pott. 
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it 



not his country of origin), with the intention of residing 
" there for a period not limited as to time " (r). 

The expression that the residence must be '' voluntary/' 
or a matter of choice, is not in itself a happy one, since 
supposing a person to make up his mind to settle in a 
country for an indefinite time, the " motive," whether it 
be economy, pleasure, or even considerations of health (s), 
is indifiTerent, though certainly the residence would not in 
some of these cases be termed, in ordinary language, a 
matter of choice. What, however, is intended to be ex- 
pressed, and is undoubtedly true, is, that the residence 
must be connected with distinct purpose, or intention to 
reside. In this sense, therefore, there must be a residence 
of " choice/' The mere few;t, in other words of residence, 
however prolonged, has no effect on the acquisition of 
domicil, unless the residence is in consequence of an inten- 
tion to reside. Hence, to take a familiar example — resi- 
dence in a country, under imprisonment, or in consequence 
of detention arising from illness, as where D., domiciled in 
England, falls ill on a journey through France, and is 
delayed there from week to week, does not eotail a change 
of domicil 

How far How far this intention or choice must be distinct or 

tration be coQscious is Still an open question. 

ronsdoiur Some judges have held that it is not necessary, in order 
to establish a domicil, that a person should have absolutely 
made up his mind as to which of two countries is the 
place which he intends to make his permanent home. 

" One word," says Bramwell, B., " with regard to the 
" intention." [The counsel for the defendant] "says, and I 
** think he errs there, that [D.] did not intend to remain 
" in England, because he contemplated that he might 



(r) King ▼. Foxvfdl, 8 Cb. D. 618, 520, per JtueO^ M. R. 

(f) See Hoildni ▼. MaUkews, 25 L. J. (Ch.) 689 ; 8 De 6. M. k G. IS, 
compared with the exprenion of Lord Westbury in Udny t. Udny, L. R. 1 
So. App. 441, 458, which seeins to imply that a domicil of choioe miut not 
be dictated by a dedre for ** relief from Ulness.'* See pp. 138—147, po^ 
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''possibly go back to India. I think there is a very 
"common mistake made in such cases, which is the 
"assumption that a man must absolutely intend one of 
" two things, for it may be that he has no absolute in- 
" tention of doing either. It may be that [D.] did not 
"contemplate the case at all arising of an opportunity 
of going back to India. So that, if he had been sud- 
denly appealed to upon the subject, he might have 
" said, 'I have never thought of it.' I think, however, it 
'' appears that he had contemplated the possibility of re- 
" turning to India. But is it to be said that a contingent 
" intention of that kind defeats the intention which is 
" necessary to accompany the factwniy in order to establish 
" a domicil ? Most assuredly not. There is not a man who 
" has not contingent intentions to do something that would 
" be very much to his benefit if the occasion arises. But if 
every such intention or expression of intention prevented 
a man having a fixed domicil, no man would ever have 
a domicil at all, except his domicil of origin '' (u). 
Others have laid down that a somewhat more distinct 
intention must exist. "It must," it has been said, "be 
" shown that the intention required actually existed, or made 
" reasonably certain that it would have been formed or 
" expressed if the question," [whether a person intended to 
change his domicU] " had arisen in a form requiring a 
" deliberate or solemn determination " (aj). 

The diflFerence of view, however, is not, after all, great. 
It is granted on all hands that there must be a distinct 
cmvmvs manendi. It is further granted that, in the 
course of a long residence, a purpose to reside permanently 
or settle may grow up gradually and unconsciously (y). 
In any case a real intention must exist, but where the 
residence is long, less proof of the intention is required. 
The question about the degree of definiteness of purpose 

(tt) AUomey-Oeneral t. PoUinger, SO L. J. (Ex.) 284, 291, 292, per 
Bramvxilf B. 

{x) Ihuglas v. Douglas, li. R. 12 Eq. 617, 645, per Wichent, V.-C. 
iy) See MaUaaa v. MalUus, 1 Bob. Ecc. 67, 78. 
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which is needed, refers rather to the evidence than to the 
nature of the intention, 
(it) Must Secondly. — The intention must he an intention to reside 
Sono?per- P^^'^'^^weti^Zj/, Or fon^ an indefinite period {z). 
manent It must be — that is to say, not an intention to reside 

for a limited time or definite purpose, but " an intention 
" of continuing to reside for an unlimited time " (a). 

If, for example, D , domiciled in England, goes to America 
for six months, or to finish a piece of business, or even 
with the intention of staying there only until he has 
made a fortune (6), he retains his English domicil. Thus, 
a residence in a foreign country for twenty-five years (c) 
will not change a person's domicil in default of the inten- 
tion of settling permanently or indefinitely in such foreign 
country ; but it is, of course, " true that residence originally 
'' temporary, or intended for a limited period, may after- 
'' wards become general and unlimited, and in such a ca^e, 
" as soon as the change of purpose or animus manendi can 
" be inferred, the fact of domicil is established " (d). If D., 
who goes to America^ intending to stay there for a limited 

(z) It is maintained by an eminent writer (2 Frater, Hwband and Wife, 
2nd ed., p. 1265) that a person cannot change his domicil unless he has the 
intention to change his civil tUUus. This contention is, however, according 
to English law, erroneous, for it is clear that if D. leaves England for good 
and takes up his residence in France with the intention of residing there 
permanently he will, by our courts, be held to have acquired a French 
domicil, and this, even though he may wish to retain his tUUut as an 
English citizen ; nor is it easy to see how, on any view, a change of domicil 
can be made to depend on the intention to change a person's dvil tUUuM, 
Most people, on leaving one country to reside in another, do not in fact 
either contemplate or understand the effect of such residence on their civil 
Mtatw, The doctrine, in fact, that a change of domicil cannot be effected 
without the intention to make a change of sUUut, appears to be only a 
slightly different form of the doctrine deliberately rejected by the House 
of Lords, that a person cannot change his domicil unless he intends quaiCRus 
in iUo exuere patriam, 

(a) Udny v. Udny, L. R. 1 Sc App. 441, 468, per Lord Westbury. 

{b) Japp V. Woody 34 L. J. (Gh.) 212 ; 4 De 6. J. ft S. 616. See, however, 
Doucet V. Oeoghegan, 9 Gh. D. 441. 

(c) Ibid, 

{d) Udny v. Udny, L. R. 1 Sc App. 441, 468, per Lord Wettbury. 
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period, after living there for a year or two, makes up his 
mind to reside there permanently, he at once acquires an 
American domicil. 

Thirdly, — Tlis vatention must be an interUion ofj^) Must 
abandoning, i,e., of ceasing to reside permanently in, the tion of 
former domicil. abandon- 

'' ing exist- 

" The intention must be to leave the place where the ing 
*' party has acquired a domicil, and to go to reside in some *^°" ' 
" other place as the new place of domicil " (e). Indeed, if 
it be granted that a man can have but one domicil at the 
same time (/), it necessarily follows that the purpose or 
animus requisite for acquiring a domicil in France must 
exclude the purpose requisite for retaining a domicil in 
England. 

Fourthly, — The intention need not he an intention to (>v) Need 
change allegiance {g), intention 

The intention to reside permanently in a country, is not Jjj^^jj^® 
the same thing as the intention or wish to become a 
citizen of that country. 

It was, indeed, at one time held, that a man could not 
change his domicil, for example from England to France, 
without doing at any rate as much as he could to become 
a Frenchman. He must, as it was said, " intend quateniis 
in iUo exuere patrw/m *' (h). But this doctrine has now 
been pronounced by the highest authority erroneous (i), 
and the law has been thus laid down : — 

*' It is universally, or all but universally, tiiie, that in 
order to prove that the domicil of an adult of sound miud 

has been changed an intention on his part must be 
shown. The question on which opinions have diflFered is 
*' as to what he must be shown to have intended. Accord- 
ing to one view, it is sufficient to show that he intended 






u 



(«) Lyatt V. PaUm, 25 L. J. (Ch.) 746, 749, per Kindardey, V.C. 
(/) See Bule 8, p. 61, ante, 
{g) See, however, p. 70, note (n), ante, 

{h) Mwn-house v. Lord, 32 L. J. (Ch.) 295, 298 ; 10 H. L. C. 272, 288, 
per Lord Cranwortk, foUowed by In re Capdevidlt, 83 L. J. (Ex.) 806. 
(») See Udny v. Udny, L. R 1 Sc. App. 441. 
Brunei ▼. Brund, L. R. 12 Eq. 298. 

a 
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"to settle in a new country; to establish his principal or 
" sole and permanent home there, though the legal conse- 
" quences of so doing, on his civil status, may never have 
"entered his mind. According to the other view, it is 
" necessary to show that he intended to change his civil 
" status, to give up his position as, for the purposes of civil 
'• status, a citizen of one country, and to assume a position 
"as, for the like purposes, the citizen of another. This 
" stricter view is supported by opinions of great weight, 
" amongst others by the Lord President in Donaldson v. 
" McClure (k) ; that of the Lord Chief Baron Pollock in 
"Attorney-General v. Countess de WaJUstatt (l), and by 
" some expressions used by the late Lords Cran worth and 
" Kingsdown. And it would be an extremely convenient 
" one, since if, for the purpose of showing that a man had 
" changed his domicil, it were necessary to show that the 
" notion of a change of the civil status had occurred to his 
" mind and been accepted by his will, the attempt would 
" in most cases fail. Few men think of or wish for a change 
" of civil domicil as such, except, perhaps, in certain cases 
"where a man desiring to change his political domicil 
" contemplates the change of civil domicil as involved in 
"it, and occasionally where the object of the change is 
" to escape into a freer condition of marriage law. And 
" cases like Haldane v. Eckford (m), where the change of 
" civil status can be shown to have been recognised and 
" accepted by a person who had no special reason to desire 
"it ... . are very rare indeed. The stricter rule 
" would, therefore, in the great majority of cases, leave 
" the domicil to be governed by origin, which, it seems 
"to me, would be in every respect a convenient view. 
" In this case, if I considered the stricter rule as law, I 
" should have no di£Sculty whatever in holding that the 
" testator never changed his domicil. I feel sure that the 

{h) 20 Court of Sees, cases (2nd series), 807. 
iJL) 8 H. & C. 874. 
(m) L. K. 8 Eq. 631. 
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" idea of changing his civil status from that of a Scotch- 
" man, under Scotch law, to that of an Englishman, under 
English law, never occurred to him, and that if it had 
'* occurred to him he would have repudiated it. Probably 
the question as to his eldest son s legitimacy would of 
itself have been conclusive on this point. 
" But I cannot satisfy myself that the stricter rule, as I 
have called it, can be considered as the law of England. 
" It never was I believe the law of any other country, except 
" perhaps Scotland, or recognised as law by any of the text 
" writers of European authority who have dealt with ques- 
" tions of domicil, and it is difficult to believe that the law 
of England has drifted so far from the general principles 
on which it professed to be founded and which it always 
professed to follow. It seems to me, as it did to Vice- 
Chancellor James in HaMane v. Eckford (n), that the 
"intention required for a change of domicil, as dis- 
tinguished from the action embodying it, is an intention 
to settle in a new country as a permanent home, and 
'' that if this intention exists and is sufficiently carried into 
" efifect certain legal consequences follow from it, whether 
''such consequences were intended or not, and perhaps 
" even though the person in question may have intended 
*' the exact contrary " (o). 

(ii.) No other mode of acquisition. i^uStion 

The concurrence of residence and intention, for however reaidence 
short a time, is essential for the acquisition of a domiciL J^ ^ 
" We are all agreed," it has been said, " that to constitute 
a domicil, there must be the fact of residence .... 
and also a purpose on the part of [D.] to have continued 
that residence. While I say that both must concur, I say 
it with equal confidence that nothing else is necessary" {p). 
With reference to the circumstances of a particular case 
the principle has been thus stated : — 

(n) L. R S Eq. 631. 

(o) Dougloi ▼. Douglas, L. R 12 Sq. 617. 644, per Wiekens, V.C. 

(p) Amoii V. Groom, 1846, 9 D. Ii2, per Lord Jeffrey. 

G 2 
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" I cannot but think, that all the facts with respect to 
" the abandonment of the old domicile and the acquisition 
" of a new one, indicate not only an intention [on D.'s part] 
" to reside at Brussels, and make that place his home, but 
" that the fact and the intention concur together, which is 
" all that is necessary to constitute a domicil. Length of 
" time will not alone do it, intention alone will not do it, 
"but the two taken together do constitute a change of 
" domicil. No particular time is required, but when the 
"two circumstances of actual residence, and intentional 
" residence concur, there it is that a change of domicil is 
" effected " (g). 

" Residence '^ alone, clearly will not suffice. 

This is sufficiently apparent from the ordinary case of 
persons travelling, or living abroad, who retain a home in 
a country they may not have seen for years (r). 

" Intention " alone will not suffice. 

D., who has never resided in Australia, will clearly not ac- 
quire a domicil there by the mere intention to reside there. 

Nor will the fact, that D. has set forth from England on 
his voyage to Australia, give him an Australian domicil 
until he arrives there. 

This must be noticed, because it was at one time 
thought (fi), that a new domicil could be acquired in 
itinere, i.e., that if D. left England, intending to settle, e,g.^ 
in Australia, he acquired an Australian domicil the moment 
he quitted England (Q. But this notion has now been 
rejected by the highest authorities, and the principle is 
completely established, that a domicil of choice is acquired 
by nothing short of the concurrence of residence and 
intention. 

From the fact that the acquisition of a domicil of choice 
depends solely on the co-existence of the two facts of 

{q) Collier ▼. Ritfoz, 2 Curt 865, 857, per Sir ff, Jenner FumL See alao 
Vdny ▼. Udny, L. R. 1 Sc. App. 441, 450. 

(r) See farther for caoes where there is no change of domidl, because 
there ia residence without the animxu manendi, pp. 125 — 140, potL 

{$) See expressions of L0acA,y. C, in if unroe v. Douglatf 5 Madd. 879, 405. 

(t) See farther Rule 8, p. 86, poit. 
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residence and intention to reside, two important results 
may be deduced. 

First — A person's vmli to retavn, a domicU i/n, one (i.) Domi- 
country wUl not enable him to retain it if, im foM, he ^l^^ 
resides with the ani/mus manendi in another, by mere 

D., originally a domiciled Englishman, resided at Ham- retain it 
burgh with the intention of living there for an indefinite 
period. He wished, however, to retain his English domicil, 
and coming for a temporary purpose to England made a 
will there, in which he declared his intention not to re- 
nounce his English domicil of origin. He then returned to 
Hamburgh, and continued living there with the ani/mus 
manendi till his death. D. had at the time of his 
death, a domicil at Hamburgh, and not in England (x), 

^ I consider the declaration of the testator as meaning 
" that he intended to go back to Hamburgh to live and die 
" there, though it was not his intention of never coming to 
" England again. Probably he wished for two domicils. But 
" in spite of a lurking desire to return to England, his acts 
" show an intention to live and die at Hamburgh, and that 
" is not affected by the declaration. . . . That being 
" so, he could not help giving up his English domicil" (y), 
" Th^e testator does not say that he had no intention of re- 
'' raaining at Hamburgh during his life, but only that he 
" wished to retain his English domicil. That he could not 
''do'*{z). 

Secondly,— The acquisition of a domicil cannot be (2.) Doml- 
affected by rules of foreign law, ^wt^ by 

By the law of some countries, e.g., of France, a person is "ilee of 
required to fulfil certain legal requirements, before he is law. 
considered by the French courts to be domiciled in 
France (a), but if a person in fact resides with the animus 

{x) Re Steer, 8 H. & N. 594, 28 L. J. (Ex.) 22. 

(y) In re Steer, 3 H. ft N. 594, 599, per Pollock, C.B. 

{z) Ibid., per BrmnweU, B. 

(a) Bremer ▼. Freeman, 10 Moore P. C. 806. 

CoUi^ ▼. RivoM, 2 Ourt. 855. 

HamiUan r, DoOke, 1 Ch. D. 257. 
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manendi in France, he will be considered by our courts to 
be domiciled there, even though he haa not complied with 
the requirements of French law. 

D., an English peer, lives in France, and as a matter 
of fact intends to pass the rest of his life in France. He 
wishes, however, to retain a domicil in England. He 
occasionally exercises political rights there, and always 
describes England in formal documents as his domiciL D. 
is domiciled in France (c). 

This principle must of course be restrained to the legal 
requirements of foreign law (c2). If an English statute re- 
quired that a person should, in order to be domiciled in a 
country, perform certain legal conditions, such as depositing 
a declaration with an official of his intention to become 
domiciled therein, the rule laid down by the statute would, 
like any other part of English law, be applied by our courts. 
This matter deserves consideration, because under 24 & 25 
Vict. c. 121 (e), the Crown has power to enter into a treaty 
with any foreign state, the effect of which if made, e.g., 
with France would be that for purposes of testate or 
intestate succession a British subject could not acquire a 
domicil in France or a French subject acquire a domicil in 
the United Kingdom without having fulfilled the legal 
conditions as to a declaration and otherwise required by 
the Act. 



Change of DomiciL 
Bnies. Rule 8. — 



Domidi of (l) The domicil of origin is retained until a 

choice how domicil of choice is in fact acquired {/). 



changed. 



(c) HamUUm v. DoXUu, 1 Oh. D. 267. 

{d) See, however, as to the possible effect of the Indian Sncoeamon Act, 
1866, on a person's domidi, the Scotch case, Wauekopt ▼. Wauehopef 28 
Jnne, 1877, 4 B. 946. 

(e) See p. 66, ante, and Foreign WUU Aett, Appu, Note. 

(/) Udny Y. Udny, L. R. 1 Sc. App. 441 ; Beil ▼. Kennedy, ibid. 807. 
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(2) A domicil of cboice is retained until it is 
abandoned (gr), whereupon either 
(i) a new domicil of choice is acquired ; 

or, 
(ii) the domicil of origin is resumed. 

An independent person retains a domicil in a country 
where he has once acquired it until he has (in the strict 
sense of the term abandonment) abandoned (A) that country 
by giving up not only his residence there, but also his 
intention to reside there, or to use untechnical language, 
until he has left the country for good. But though a 
domicU is never changed without actual abandonment of 
an existing domicil the legal effect of a man's having left 
a country where he is domiciled for good, differs according 
as the domicil is a domicil of origin or a domicil of choice. 



" Everyone's domicil of origin must be presumed to (i.) Domi- 
" continue, until he has acquired another sole domicil by ^^ 
actual residence, with the intention of abandoning his retained 
domicil of origin. This change must be anvmo et facto, ^ ^f 
and the burden of proof unquestionably lies on the party cl">»ce 
who asserts the change" (h), " It is a clear principle of acquired, 
law, that the domicil of origin continues until another 
domicil is acquired, i.e., till the person whose domicil is in 
question, has made a new home for himself in lieu of the 
home of birth" (i). 
The meaning of these expressions is that a domicil of 
origin cannot be simply abandoned If D. is in possession 
of an English domicil of origin, he may indeed in fact 
abandon England as his home without in reality settling 
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ig) Udny v. Udny, L. R. 1 Sc. App. 441 ; BeU v. Kennedy, ibid. 807. 

(A) See p. 46, 47, anU, 

{h) Aikman ▼. Aikman, S Maoq. 854, 877, per Lord Wettbury. 

(f) Ihid,, p. 863, per Lord Cranvforth, 
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elsewhere, but in the eye of the law he cannot give up or 
get rid of his domicil of origin until he has in fact changed 
it for another, by settling in another country. Though in 
reality homeless he will, until he settles elsewhere, be con- 
sidered to have his legal home or domicil in England. 

D., the descendant of a Scotch family, had a domicil of 
origin in Jamaica. After he came of age he sold his 
estates in Jamaica and left the island, to use his own ex- 
pression, for good. He then went to Scotland and remained 
there for some time without making up his mind whether 
to settle in Scotland or not The Court of Session held 
that D. had acquired a Scotch domicil, but the House of 
Lords reversed their decision, and held that D. remained 
domiciled in Jamaica. The law on the subject was laid 
down by their Lordships in the following terms: — 

" What appears to me to be the erroneous conclusion at 
" which the Court of Session arrived is in great part due 
"to the circumstance, frequently lost sight of, that the 
" domicil of origin adheres until a new domicil is acquired. 
" In the argument, and in the judgments, we find constantly 
" the phrase used that he had abandoned his native domiciL 
" That domicil appears to have been regarded as if it had 
" been lost by the abandonment of his residence in Jamaica. 
"Now, residence and domicil are two perfectly distinct 
" things. It is necessary in the administration of the law 
" that the idea of domicil should exist, and that the fact of 
" domicil should be ascertained, in order to determine which 
" of two municipal laws may be invoked for the purpose of 
" regulating the rights of parties. We know very well that 
" succession and distribution depend upcm the law of the 
** domicil. Domicil, therefore, is an idea of law. It is the 
" relation which the law creates between an individual and 
" a particular locality or country. To every adult person 
'' the law ascribes a domicil, and that domicil remains his 
" fixed attribute until a new and different attribute usurps 
" its place. Now this case was argued at the Bar on the 
" footing, that as soon as" [D.] "left Jamaica he had a settled 
" and fixed intention of taking up his residence in Scotland. 
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" And if, indeed, that had been ascertained as a fact, then 
" you would have had the animus of the party clearly 
" demonstrated, and ihe factum, which alone would remain 
" to be proved, would in fact be proved, or, at least, would 
" result immediately upon his arrival in Scotland." 

"The true enquiry, therefore, is — ^Had he this settled 
" purpose, the moment he left Jamaica, or in the course of 
the voyage, of taking up a fixed and settled abode in 
Scotland? Undoubtedly, part of the evidence is the ex- 
" temal act of the party ; but the only external act we have 
" here is the gt)ing down with his wife to Edinburgh, the 
" most natural thing in the world, to visit his wife's relations. 
" We find him residing in Scotland from that time ; but 
" with what intention his residence continued there we have 
yet to ascertain. For although residence may be some 
small prvmdfade proof of domicil, it is by no means to be 
inferred from the fact of residence that domicil results, 
even although you do not find that the party had any 
other residence in existence or in contemplation. I take 
" it that" [D.] "may be more properly described by words 
" which occur in the Digest ; that when he left Jamaica he 
might be described as qvxBrens, quo se conferat, atqae 
vM (xmstiMat domicilium (k). Where he was to fix his 
" habitation was to him at that time a thing perfectly un- 
" resolved ; . . . The question is, had he any settled 
" fixed intention of being permanently resident in Scotland 
" on the 28th September, 1838? ... It is impossible 
" to predicate of him that he was a man who had a fixed 
" and settled purpose to make Scotland his future place of 
residence, to set up his tabernacle there, to make it his 
future home. And unless you are able to show that with 
perfect clearness and satisfaction to yourselves, it follows 
that the domicil of origin continues. And therefore I think 
we can have no hesitation in answering the question where 
" he was settled on the 28th September. It must be 
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{k) Dig. Ub. 60, t. 1, 27. 
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" answered in this way : he was resident in Scotland, but 
"without the anvmua manendiy and therefore he still 
" retained his domicil of origin" (m). 



(2.) Domi- 
cil of 
choice 
retained 
tiU 

abandon- 
ment 
when 



A domicil of choice, or a home is retained (n\ until both 
residence (factum) and intention to reside {animus), is in 
fact given up, but when once both of these conditions have 
ceased to exist, it is abandoned as well in the eye of the 
law as in fact. 

Of the principle, that a domicil of choice is retained 
until actual abandonment, the following case affords a 
good illustration : 

D., a widow, whose domicil of origin was English, 
acquired by marriage a domicil in France. After her 
husband's death she determined to return to England as 
her home. She went on board an English steamer at 
Calais, but was seized with illness, and before the vessel left 
the harbour, re-landed in France, where after some months 
(though wishing to return to England) she died having 
been unable on account of ill-health to leave France. D. 
retained her French domicil. " I cannot think,*' it was 
laid doAvn, *' that there was a sufficient act of abandonment, 
" as long as the deceased remained within the territory of 
" France, her acquired domicil '* (o). 

The case is an extreme one, and the court were not 
without hesitation as to the question whether D. had or 
had not resumed her English domicil. The case, however, 
is correctly decided, and exactly iUustrates the principle 
that a domicil of choice is retained, until actual residence 
in a country is brought to an end. So, again, if D., an 



(m) Bdl Y. Ktnnedffy L. R. 1 Sc. App. 807, 820, 821, 822, per Lord Wai- 
hury. This principle, it may be well to remark, equally appliea, whether D.'a 
domicil of origin be one which he has never lost, or one which he ham 
changed, and then resumed ; in either case it is, in the eye of the law, 
retained until he has actually acquired and is in possession of a domicil 
of ch<rfce. 

(n) See ppu 50, 51, a/iUe. 

(o) In ffoods of Jtd^end, 82 L. J. (P. & M.) 208, 20i, per Sir {7. 0re$9wdL 
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Englishman, who has acquired a domicil of choice in Ger- 
many returns for a time to England, but retains the 
intention to reside permanently in Germany, he does not 
lose his Gkrman domicil (p). To use, in short, technical 
language, the domicil of choice is retained, either /ac^o or 
anirnxo. 

The principle, on the other hand, that actual abandon- 
ment of such a domicil puts an end to its existence, not 
only in fact, but in the eye of the law, has been judicially 
stated in the following terms : 

'' It seems reasonable to say, that if the choice of a new 
'' abode and actual settlement there constitute a change of 
the original domicil, then the exact converse of such a 
procedure, viz., the intention to abandon the new domicil, 
and an actual abandonment of it, ought to be equally 
effective to destroy the new domicil. That which may be 
acquired may surely be abandoned " (g). 



it 
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The abandonment of one domicil of choice may, as a (i.) either 
matter of fact, coincide with the acquisition of another (r). JJ^J^ ^f 
D., for example, whose domicil of origin is English, has choioe u 
acquired a domicil of choice in France. He goes to Ger- ^'""°» 
many, intending to reside there for a short time, and there- 
fore on arriving in Germany, still retains his French 
domicil of choice, but after residing in Germany for 
some time, he makes up his mind to reside there perma- 
nently. At that moment, both his French domicil of 
choice is abandoned, and a German domicil of choice is 
acquired. 

So far there is no difference between a domicil of 
origin and a domicil of choice ; either may be abandoned, 
simnltaneously with the actual acquisition of another 
domicil. 



(p) Be SUer, 28 L. J. (Ex.) 22, 8 H. ft N. 694. 

(9) Udny ▼. Udny, L. R 1 Sc. App. 441, 460, per ffatherley, G. 

(r) See p^ 50, ante. 
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(ii.) the A person in possession of a domicil of choice, may 

oririn is abandon it, and at the same moment, in actual fact, resume 

reaumed. his domicil of origin. This case presents no peculiarity, 

and is, in its essential features, exactly like the case already 

considered, of D.'s in fact abandoning one home or domicil 

of choice simultaneously with the acquisition of another. 

But another state of circumstances is possible. A 
person may, as a matter of fact, abandon a home and 
domicil of choice in one country without in fact acquiring 
a home in another («). 

D., for example, whose domicil of origin is English, has 
an acquired home or domicil of choice in France. He 
leaves France for good without any intention of returning 
to England or of settling in any country whatever. He is 
in fact homeless. As, however, no one can in the eye of 
the law be without a domicil (^), it is a matter of logical 
necessity, that in order to give D. a domicil, one of two 
fictions should be adopted. 

It might, in the first place be held, that in the case of 
an acquired, as of an original domicil, any existingdomicil 
was retained, until another was actually acquired ; or, to 
take D.'s particular case, that D. retained his French 
domicil, until he in fact settled in some other country. 
This view, however, which was at one time adopted by our 
courts (u) is now rejected (v). 

It might, in the second place, be held, that on the simple 
abandonment of a domicil of choice, the domicil of origin 
is by a rule of law at once resumed or re-acquired, and 
this is the view now adopted by English tribunals. . 

D., for example, when he leaves France for good, with- 
out any intention of settling elsewhere immediately re- 
acquires his English domicil. For the true doctrine is, 
that the domicil of origin reverts from the moment that 
the domicil of choice is given up. '' This is a necessary 



(t) See pu 48, ante. 

(I) See Role % p. 60, wnX^. 

(tt) See Munrot v. Douglatf 6 Madd. 870. 

{v) See p. 96, pott 
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" conclusion, if it be true that an acquired domicil ceases 
" entirely whenever it is intentionally abandoned, and that 
" a man can never be without a domicil. The domicil of 
" origin always remains, as it were, in reserve, to be resorted 
" to in case no other domicil is found to exist " («). 

Hence, whenever a person in fact abandons a domicil of 
choice, without actually acquiring a new domicil of choice, 
his domicil of origin is always resumed ; for either he 
resumes it in fact, or if he does not do so in fact, he is 
assumed by a rule of law to resume or re-acquire it. 

The precise difference in this matter between a domicil 
of origin and a domicil of choice, may be seen from the 
following illustration : 

An Englishman whose domicil of origin is English, 
and a Frenchman whose domicil of origin is French, are 
both domiciled in England, where the Frenchman has 
acquired a domicil of choice. They leave England together, 
with a view to settling in America, and with the clearest 
intention of never returning to England. At the moment 
they set sail, their position is in matter, of fact exactly the 
same ; they are both persons who have left their English 
home, without acquiring another. In matter, however, of 
law, their position is different; the domicil of the Englishman 
remains English, the domicil of the Frenchman becomes 
Prench. The Englishman retains his domicil of origin, the 
Frenchman abandons his domicil of choice, and re-acquires 
his domicil of origin. If they perish intestate on the 
voyage, the succession {y) to the moveables of the English- 
man will be determined by English law, the succession to 
the moveables of the Frenchman, will be determined by 
French law. The Englishman will be considered to have 
his legal home in England, whilst the Frenchman will be 
considered to have his legal home in France. 

The distinction pointed out in the rule between a domicil 
of origin and a domicil of choice is fully borne oat by 
decisions, and has been happily explained by judicial dicta. 

(x) Udny ▼. Udny, L. B. 1 Sc. App. 441, 454, per Lord Ckdmrford, 
{y) See Rule 66, p. 291, po9t. 
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D/s domicil of origin was Scotch. He settled in England, 
then abandoned England as his home, and went to reside 
at Boulogne without becoming domiciled in France. 
Under these circumstances, it was held that D. resumed 
his Scotch domicil of origin at the moment when he left 
England (y), and the law was thus laid down : 

" The appellant contends that when once a new domicil 
" is acquired, the domicil of origin is obliterated, and cannot 
" be re-acquired more readily, or by any other means than 
" those by which the first change of the original domicil is 
" brought about, namely, anvmo et facto. He relied for this 
" proposition on the decision in Munroe v. Douglas («), 
" where Sir John Leach certainly held that a Scotsman, 
"having acquired an Anglo-Indian domicil, and having 
''finally quitted India, but not yet having settled else- 
" where, did not re-acquire his original domicil, saying 
" expressly, ' I can find no difference in principle between 
** * an original domicil and an acquired domiciL' That he 
acquired no new domicil may be conceded, but it appears 
to me that sufficient weight was not given to the effect 
" of the domicil of origin, and that there is a very sub- 
" stantial difference in principle between an original and 
" an acquired domicil. I shall not add to the many in- 
" effectual attempts to define domicil. But the domicil 
" of origin is a matter wholly irrespective of any animxiA 
** on the part of its subject. He acquires a certain stcUua 
" dvUis, as one of your Lordships has designated it, which 
" subjects him and his property to the municipal jurisdiction 
" of a country which he may never even have seen, and 
" in which he may never reside during the whole course 
" of his life, his domicil being simply deteimined by that of 
" his father " (a). " Domicil of choice, as it is gained," 
said Lord Westbury, " animo et facto, so it may be put 
" an end to in the same manner. Expressions are found 
" in some books, and in one or two cases, that the first 
"or existing domicil remains until another is acquired. 

(y) Udny v. Udny, L. H. 1 Sc App. 441. 

(«) 5 Mftdd. S79. 

(a) Udny ▼. Udny, L. R. 1 Sc. App. 441, 448, per BtUhtrUy, L. Ch. 
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" This is true if applied to the domicil of origio, but caunot 
"be true if such general words were iotended (which is not 
" probable) to convey the conclusion, that a domicil of choice, 
" though unequivocally relinquished aud abandoned, clings, 
" in despite of his will and acts, to the party, until another 
" domicil has animo et facto been acquired. The cases to 
" which I have referred are, in my opinion, met and con- 
" trolled by other decisions. A natural bom Englishman 
" may, if he domiciles himself in Holland, acquire and have 
" the status civUis of a Dutchman, which is of course 
" ascribed to him in respect of his settled abode in the land, 
" but if he breaks up his establishment, sells his house and 
furniture, discharges his servants, and quits Holland, 
declaring that he will never return to it again, and taking 
" with him his wife and children for the purpose of travel- 
" ling in France or Italy in search of another place of 
'' residence, is it meant to be said that he carries his 
Dutch domicil, that is, his Dutch citizenship, at his 
back, and that it clings to him pertinaciously until he 
has finally set up his tabernacle in another country? 
" Such a conclusion would be absurd ; but there is no 
absurdity and, on the contrary, much reason, in holding 
that an acquired domicil may be effectuaHy abandoned 
by unequivocal intention and act ; and that when it is 
" so determined the domicil of origin revives until a new 
" domicil of choice be acquired. According to the dicta in 
** the books and cases referred to, if the Englishman 
*' whose case we have been supposing lived for twenty 
years after he had finally quitted Holland, without 
a.cquiring a new domicil, and afterwards died intestate, 
his personal estate would be administered according to 
'' the law of Holland, and not according to that of his 
native country. This is an irrational consequence of 
the supposed rule. But when a proposition supposed 
to be authorized by one or more decisions involves absurd 
'' results, there is great reason for believing that no such 
rule was intended to be laid down " (&). 

(6) Udny ▼. Udny, L. R. 1 Sc. App. 441, 458, 459, per Lord Wettbwry. 
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This rule applies only to the domicil of independent 
persons. An infant, for example, may lose his domicil of 
origin, without, in fact, acquiring a home in any country. 

Thus D. is the infant son of M., whose domicil of origin 
is English. At D.'s birth, M. is domiciled in France. D.'s 
domicil of origin is therefore French (6). M. leaves France 
for good, taking D. with him, and intending to settle in 
America. During the voyage across the Atlantic, M.*s 
domicil (c) and therefore D.'s is English ; but D. has never 
resided in England, and is, in fact, homeless. D. therefore 
has changed his domicil of origin without the acquisition 
of a home in any country 

It is easy to work out a similar result in the case of a wife. 

B. — Domicil of Dependent Persons {Infants, 

Married Women.) 

^^•^- Rule 9. — The domicil of every dependent person 
Dependent is the Same as, and changes (if at all) with, the 
CSomi. domicil of the person on whom he is, as regards his 
S~n on domicil, legally dependent {d). 

whom 

dependent The general principle here stated is, that a person not 
8ui juris, such as an infant or a wife, has the domicil of 
the person on whom he or she is considered by law to 
be, as regards at any rate the power of changing his or 
her legal home, dependent. 

The words, " if at all," should be noticed. They are 
intended to meet the position of a dependent person whose 
domicil cannot at the moment be changed at all. Such is 
the position of an infant without parents or guardians. 
He cannot change his domicil himself, for he is not 
independent. It cannot at the moment be changed for 
him, because there is no person in existence on whom he 
is legally dependent. 

(b) See Rule 9, p. 96, and Sub-Rule 1, p. 97, post. 

{c) See pp. 92, 95, ante. 

{d) For ft general statement of this principle, see Savignyf s. 358, pi 56. 
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The operation of this general rule is seen from the 
resulting sub-rules. 

Sub-Rule 1. — Subject to the exceptions herein- Domicu of 
after mentioned, the domicil of an infant is during ^^^*' 
infancy determined as follows : changed. 

(1.) The domicil of a legitimate or legitimated 
infant is, during the lifetime of his 
father, the same as, and changes with, 
the domicil of his father (d). 
(2.) The domicil of an illegitimate infant or of 
• an infant whose father is dead, is, 
during the lifetime of the infant's 
mother, the same as, and changes with, 
the domicil of the mother (e). 
(3.) The domicil of an infent without living 
parents, or of an illegitimate infant 
without a living mother, possibly is the 
same as, and changes with, the domicil 
of his guardian (?) (/). 

A child's domicil during infancy changes while the 1. Caae of 
father is alive with the domicil of the father. ^^*^ 

D. is the legitimate son of a domiciled Englishman, and 
is himself bom in England. When D. is ten years old his 
father emigrates to America, and settles there. D. is left 
at school in England. D. thereupon ac(iuires an American 
domicil (gr). 

(<2) SomervHU v. SamertfiUe, 5 Yea. 749a. 
Sharpe v. Criapiny L. R. 1 P. & D. 611. 
Farbet v. Forbes, 28 L. J. (Ch.) 724, 726, 727. 
(tf) Potinger ▼. Wightman, 3 Mer. 67. See also the American cases, 
Hdyoke v. If(»kin», 6 Pick. 20 ; School Directon v. James, 2 Watts and 
Saigent, 667 ; JiyaU v. Kennedy, 40 N. Y. (S. C.) 847, 861 ; and the Scotch 
case, AmoU ▼. Groom, 1846, 9 D. 142. See Wharton, s. 41a. 
(/) Sharpe v. Crispin, L. R 1 P. & D. 611. 
(ff) See especiaUy Eyidl v. Kennedy, 40 N. Y. (S. C.) 847, 360. 

H 
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D. is the infant son of Scotch parents, domiciled in 
Scotland, who marry after D/s birth. D. is thereby 
legitimated. His father then, while D. is still an infant, 
acquires an English domicil. D/s domicil thereupon 
becomes English (i). 

2. Case of i. There is no doubt that during infancy, the domicil of 
mate ^^ illegitimate infant is the same as, and (subject to the 
infant, or possible effect of Exception 1 Qc) ) changes with, the domicil 
of his mother. 

D. is the illegitimate son of a domiciled Englishman, 

and a Frenchwoman domiciled at the time of D/s birth in 

England {I), The mother, when D. is five years old, goes 

to France, and resumes her original French domicil. D. 

acquires a French domicil (m). 

of an infant ii. There was at one time a doubt, whether after the 

father is death of the father, the children remaining under the care 

dead. ^f the mother, followed her domicil or retained that which 

their father had, at the time of his death until the end of 

their minority. The case, however, of Potinger v. Wightr- 

roan (^n) must now " be taken to have conclusively settled 

" the general doctrine," that (subject at any rate to the 

exceptions hereinafter mentioned) '* if after the death of 

" the father an unmarried infant lives with its mother, and 

'' the mother acquires a new domicil, it is communicated to 

" the infant *' (o). 

Questions Difficult questions may, however, be raised, as to the 

Ti widow^B ©fifec^ of a widow's change of domicil on that of her children, 

change of where ehe is not their guardian. Such questions may refer 

that of to the two different cases of infants who reside, and of 

children, infants who do not reside, with their mother. 



(i) Conf. Udny v. Udny^ L. R. 1 Sc. App. 441. 
. (k) See p. 102, potU 

(I) See as to England being D.'s domicil of origin. Rule 6, pi 69, ante. 

(«») Forhei v. Fvrbes, 23 L. J. (Ch.) 724. 

(n) 3 Mer. 67. 

(o) Joknttone y. BeaUit, 10 CI. ft F. 42 ; per Lord CampbeiL See PkU- 
limare, w. 115 — 119. 
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FvTBt, — Suppose that an infant resides with his mother First. 
who is not his guardian. The question may be raised,^'* ^"' 
whether the domicil of the infant is determined by that 
of the mother, or by that of the guardian. No English 
case decides the precise point, but it may be laid down 
with some confidence, that (even if a guardian can in any 
case change the domicil of his ward) yet the domicil of a 
child living with his mother, whilst still a widow, wiD be 
that of the mother and not of the guardian (j^). 

Secondly, — Suppose that an infant resides away from his Second 
mother, who is not his guardian. The question whether it is ^^^ ^°* 
on his mother, or his guardian that the change of the child's 
domicil depends, presents some difficulty. In the absence of 
decisions on the subject, it is impossible to give any certain 
answer to the inquiry suggested. It is quite possible, that 
whenever the point calls for decision, the courts may hold 
that there are circumstances under which an infant's 
domicil must be taken, even in the lifetime of the mother, 
to be changed by the guardian. 

These questions, and others of a similar characticr, really 
raise the general inquiry, whether as a matter of law, an 
infant's domicil is identified with that of the infant's 
widowed mother, to the same extent to which it is 
identified with that of his father during the father's life- 
time? 

It may be doubted, whether the courts would not under 
several circumstances hold, that an infant, in spite of a 
change of domicil on the part of the child's mother, 
retained the domicil of his deceased father. Still in 
general the rule appears to hold good that the domicil of 
an infant whose father is dead changes with the domicil of 
the child's mother. 

D. is the son of a person domiciled in Jersey. When 
D. is ten years old his father dies. D.'s mother leaves. 
Jersey, taking D. with her, and settles and acquires a 

(p) See American cases, RycM v, Kennedy, 40 N. Y. (S. C.) 847 ; Hdyoke 
V. Hotkint, 5 Pick. 20 ; School JDirecUn-t v. Jamea, 2 Watts & S. 568. 

h2 
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domicil in England. D. thereupon acquires an English 
domicil (g). 

3. Domidl It is possible that the domicil of an orphan follows that 
bifsmt ^^ ^^^ guardian (r), but whether this be so or not is an open 
without qnestion. 

living 

parents. lu the first place, it may be doubted, whether the rule is 

not rather, that a ward's domicil can be changed, in some 
cases, by his guardian, than that it follows the domicil of 
his guardian. It is difficult to believe, that the mere fact 
of D.'s guardian acquiring for himself a domicil in France, 
can deprive D., the son of a domicUed EngUshman, of his 
English domicil 

In the second place, the power of a guardian to change 
at all the domicil of his ward is doubtful. In the one 
recorded English case on the subject («), the guardian was 
also the mother of the children. As a matter of common 
sense, it can hardly be maintained that the home of a 
waid, is in fact or ought to be as a matter of convenience 
identified with the home of his guardian, in the same way 
in which the home of a child is naturally identified with 
that of his father. Should the question ever arise, it will 
probably be held, that a guardian cannot (t) change the 
domicil of his ward, and almost certainly that he cannot 



(9) See Potinsfer v. Wightman, 8 Mer. 67. 
How would it have been if 

(1) D.'b mother had not actually taken D. with her to 

England ! 

(2) D.'b mother had settled out of the United Kingdom, e.^^ at 

New York ? 

(3) D.'b mother hadnot been also hia guardian! 

These are questions which in the absence of dedsions do not admit of an 
abeolutely certain answer. 

(r) See WesOake, s. 86. 

(t) PoUnger ▼. Wightman, 8 Mer. 67. 

{i) "It seems doubtful whether a guardian can change an infant's 
" domicil. The difficulty is that a person may be guardian in one place 
"and not in another." Dougloi v. DougUu, L. R. 12 Eq. 617, 625, per 
Wickens, V.C. 

See as to the position of a guardian, Rules 28—80, pp. 172—176, jmsC 
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do this, unless the ward's residence is as a matter of fact 
that of the guardiaD (n). 

D. is the orphan son of a domiciled Englishman. M. is 
D.'s guardian. M. takes D. to reside in Scotland, where 
D. himself settles and acquires a domiciL D. possibly 
acquires a Scotch domicil (?). 

The rule as to an infant's domicil may, perhaps, be Domidl of 
extended to the domicil of an adult, who, though he has atuin^g 
attained his majority, has never attained sufficient intel- ^^' 
lectual capacity to choose a home for himself From the capacity. 
language used by the court in one case, it would appear 
that such a person may be considered to occupy a condition 
of permanent infancy. 

D., in the case referred to, was the son of an Englishman 
domiciled in Portugal. " There never was a period " [when 
D., though he attained his majority,] " could think and act 
" for himself in the matter of domicil otherwise than as a 
"minor could "(x). After D. became of age his father 
acquired an English domiciL Under these circumstances, 
the effect of the father's change of domicil had to be con- 
sidered, and the law on the subject was thus laid down. 
I am assuming that [D.] was of imsound mind through- 
out his majorit3% — ^in other words, that there never was a 
" period during which he could think and act for himself in 
'' the matter of domicil otherwise than as a minor could. 
" And if this be so, it would seem to me that the same 
" reasoning which attaches the domicil of the son to that of 



(u) On the oontinent it is generally held, that the minor^s domicil is 
fixed by the father's, death, and cannot be changed during minority, 
by the mother or guardian, except by act of law. The preponderating 
opinion in England and America, is, that such a change by a surviving 
parent, will be sustained by the courts, when it is made reasonably and in 
good faith. Wharton^ s. 41a ; and see American cases, School Directort v. 
Jamet, 2 Watts & S. 568 ; Hdyokey.Hoskins, 5 Pick. 20 ; WlUtev, Howard, 
52 Barb. 294. The only English case is Potinger v. Wightman, 3 Mer. 
67. It does not appear to be approved by Story, s. 506, note 1, and on the 
whole I have considerable doubt whether the continental rule will not 
be ultimately maintained by our courts. 

(x) Sharpe v. Crispin, L. R. 1 P. & D. 611, 618. 
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"his father while a minor would continue to bring about 
" the same result, after the son had attained his majority, 
"if he was continuously of unsound mind. The son in 
" this case continued under the control of his father, was 
presumably supported by him, and, if he had not already 
been in England, when his father returned hither in 1843, 
" would, it may reasonably be presumed, have been brought 
"with him. At no period could he, according to the 
" hypothesis [that he was continuously of unsound miod] 
" have acted for himself in choosing a domicil,and if his next 
" of kin and those who had the control of his movements 
" and life were not capable of changing his domicil, that 
" domicil would, from the moment of his majority, have 
" become indelible. The better opinion, in my judgment. 
" is, that the incapacity of minority never having in this 
" case been followed by adult capacity, continued to confer 
" upon the father the right of choice in the matter of domicil 
"for his son, and that in 1843, . . . that right was 
"exercised by the adoption of an English domicil for 
" himself which drew with it a similar domicil for his 
" son " (y). 

The extension of the general rule applies only to persons 
of continuously unsound mind. If a son on attaining his 
majority enjoys a period of mental capacity, he can acquire 
a domicil for himself. Whether, if he became incapable, 
his acquired domicil could be changed, is a matter of doubt. 
The question in his case, is the same as the inquiry which 
is hereafter considered (^), how far the domicil of a lunatic 
can be changed during lunacy. 

Ke-mar- Exception 1 to Sub-Bule: — The domicil of an infant is not 
"*fh ^^ changed by the marriage of the infant's mother (a). 

(y) Sharpe t. Criipin, L. R 1 P. ft D. 611, 618, judgment of Sir /. P. 
Wilde. The case ib not decisive, as the conrt held, that if the son was 
capable of choofdng a domicil he had, as a matter of fact, chosen that of his 
father. 

(«) See Rule 19, p. 125, poit, and pp. 130—133, post, 

(a) See Amer. case, Ri/all v. Kennedy, 40 N. Y. (Superior Court) 847. 
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If an infant's father dies, the infant's domicil *' follows, in 
the absence of firaud, that of its mother, until such time as 
the mother re-marries, when, by reason of her own domicil 
being subordinate to that of her husband, that of the infant 
ceases to follow any further change by the mother, or, in 
other words, does not follow that of its stepfather " (6). 
This doctrine laid down in an American case would pro- 
bably be followed by our courts. The result would be, 
that the infant would retain the domicil which he had 
immediately before the mother's re-marriage (c). 

The doctrine laid down in the American judgment, just 
cited, is perhaps, however, not sound to its full extent. It 
is reasonable to hold, that the fiction which assigns to a 
woman on marriage the domicil of her husband should 
not be extended, so as necessarily to give to stepchildren 
the domicil of their stepfather ; but it is less easy to see 
why it should be held, that a widow, on re-marriage, loses 
all control over the domicil of her infant children, born 
during her first marriage. 

It is possible, therefore, that our courts might hold, that 
if a woman after her second marriage, in fact changed her 
domicil, e.^., from England to Germany, and took the infant 
children of her first husband with her, they, too, acquired 
a German domicil 

The father and mother of an infant are, at the death of 
the father, domiciled in England. The widow retains her 
English domicil until her marriage in England with a 
Frenchman domiciled in France. She then acquires a 
French domicil The infant retains his English domicil 

The father and mother of D., an infant, are at his birth 
domiciled in England. The father dies, and the mother 
thereupon, when D. is two years old, goes with him to 
Germany, marries a German, and acquires a German home 
and domicil D. resides with his mother. D., perhaps^ 
acquires a German domicil. 

(6) RyoJU V. Kennedy, 40 N. Y. (Superior Court) 847, 860, per Curiam, 
{e) The same principle applies to the marriage of the mother of an. 
illegitimate infant after the death of his father. 
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Prandu- Exception 2 to Sub-Rule: — ^The change of an infant's home 
attempt of ^7 & mother or a guardian does not, if made with a frauda- 

mother, lent purpose, change the infant's domiciL 

ftc., to 

change 

faifanfs X mother or guardian cannot, perhaps, change the 
domicil of an infant when the change of home is made for 
a fraudulent purpose, e.g., to affect the distribution of an 
infant's estate, in case of his death (d). The existence, 
however, of this exception is open to doubt. 

D., an infant, whose father is dead, is domiciled in 
England. M., the infant's mother, expecting him to die, 
takes him to Jersey, and acquires a domicil there, in 
order that the succession to D.'s property may be accord- 
ing to the law of Jersey, and not according to that of 
England. 

It is doubtful whether D.'s domicil does not remain 
English. 

Domicaof Sub-Rule 2. — The domicil of a married woman 

mamed • * , 

woman IS dunng coverture the same as, and changes with, 
huBband'B. the domicil of her husband (e). 

A woman, of whatever age, acquires at marriage the 
domicil of her husband, and her domicil continues to 
be the same as his, and changes with his, throughout their 
married life. 

The fact that a wife actually lives apart from her hus- 
band (/), that they have separated by agreement (g), that 

id) See PoUnger t. Wiffhtman, 8 Mer. 67. 
(e) Warrender v. Warrender, 2 CL & F. 488. 

Dolphin V. BobinSt 7 H. L. C. 890 ; 29 L. J. (P. k M.) 11. 
Be Daly't Settlement, 25 Bear. 456, 27 L. J. (Ch.) 751. 
See Wettlake, s. 42 
Story, B. 46. 
PhtUimore, n. 78—78. 
WTiarton, s. 48. 
Savigny, a, 857, p. 56. 
(/) Warrender v. Warrender, 2 CL & F. 488. 
(g) Dolphin v. Bohins^ 7 H. L. C, 390 



DOMICIL OF NATURAL PERSONS. 105 

the husband has been guilty of misconduct, such as would 
famish defence to a suit by him for restitution of con- 
jugal rights Qi), does not enable the wife to acquire a 
separate domicil. It is an open question whether even a 
judicial separation (not amounting to a divorce), would 
give a wife the power to acquire a domicil for herself (i). 
"If," says Lord Eingsdown, "any expressions of my 
" noble and learned friend Qc), have been supposed to lead 
"to the conclusion, that his impression was in favour of 
"the power of the wife to acquire a foreign domicil" 
[not her husband's], "after a judicial separation, it is 
"an intimation of opinion in which at present \ do not 
" concur. I consider it to be a matter, whenever it shall 
" arise, entirely open for the future determination of the 
" House " (Z). 

D., an Englishwoman, married M., a domiciled English- 
man. After some years they agreed to live separate, 
and ultimately obtained a divorce, which however was 
not valid, from the Scotch courts. D., after the sup- 
posed divorce, resided in France, and during M/s life- 
time married N., a domiciled Frenchman. M., her English 
husband, remained domiciled in England till D.'s death in 
France. D., at her death, was domiciled in England and 
not in France (m). 



(A) YdverUm t. YdverUm^ 1 Sw. & Tr. 574. 

Dol'pidn ▼. RMm, 7 H. L. C. S90 ; 29 L. J. (P. & M.) 11. 

(t) Dolphin y. Sobins, 7 H. L. C. 390, 420. 

Le Sueur v. Le Sueur, 1 P. D. 189, 2 P. D. 79. 

{k) Lord Cfranworth, 

{I) 7 H. L. C. 420, judgment of Lord Kinfftdown, 

The cases in which a divorce has been granted on the petition of a wife 
whose husband was not domiciled in England (see Rule 46, Sub-Rule 2, 
Exception 3, p. 233, jpost) are sometimes cited as forming an exception to the 
role that a wife has during coverture the domicil of her husband. They in 
no way, however, affect this rule, but if well decided only show that our 
courts will cccasionally grant a divorce where the parties are not domiciled 
within their jnriBdiction. 

(i») Dolphin V. Eohins, 29 L. J. (P. k M.) 11, 7 H. L. O. 890. 
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^^^ ^Q- Rule 10. — ^A domicil cannot be acquired by a 
Dependent dependent person through his own act (n). 

person 
cannot 

acquire a A person who is not auijwria may, as a matter of fact, 
°"" acquire an independent home« Thus D., an infant of 
eighteen, emigrates to Australia, buys a farm, and settles 
there. He in fact makes a home for himself in Australia. 
So, again, if D., a married woman, has entirely ceased to live 
with her husband (who resides in England), and goes and 
settles in Germany, with the intention of passing the rest 
of her life there, it is clear that she has in fact acquired an 
independent German home. What the rule in effect lays 
down is, that there is a distinct difference, in the point 
under consideration, between a home and a domicil, and 
that though an infant, or a wife, may sometimes in fact, 
as in the cases supposed, acquire a home, neither of them 
can acquire an independent domicil. 

(1). An It is quite certain that, as a general rule, no one can 

*" during infancy acquire a domicil for himself (o). 
Can an It has, however, been suggested, that a male infant 

under any ^^^7 possibly acquire a domicil for himself by marriage, 
dream- qt by Setting up an independent household (p). The 
acquire a reason for this suggested exception, to the general rule, is, 
^°^^°^that a "married minor must be treated as 8ui juris in 
" respect of domicil, since on his man*iage he actually founds 
'' an establishment separate from the parental home" (q). 



(») SomerviUe v. SomervtUe, 6 Ves. 749a, 757, judgment of Alvofdey^ 
M.B. 

The case of a female infant who changes her domicQ on maniage^ aa 
where an Englishwoman of eighteen marries a domiciled Frenchman, may 
perhi^ be held to afford a verbal exception to this mle^ This is not a 
real exception. The change is not affected by the infant's act, but by a 
consequence attached by the law to the Habu arising from her act 

(o) TFefOaJbc, s. 86. 

Savigny, s. 853, p. 57, note t 

ConL StephenM v. MeFariand, 8 Ir. Rep. 444. 

(p) Weatlake, s. 36. 

(q) Ibid,, s. 37. 
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This reason must, if yalid, extend to all cases in which an 
infant in fact acquires an independent domicil, and is not 
satisfactory. It involves some confusion between domicil 
and residence (r), and derives no support from the view 
taken by English law as to an infant's liability on his 
contracts, which is in no way affected hy his marriage. 
The reasoning, therefore, by which the suggested exception 
is supported, may be held unsound, and the existence of 
the exception itself, be deemed in spite of the high 
authority in its favour, open to the gravest doubt. 

Though a wife may acquire a home for herself, she can (2). A 
under no circumstances have any other domicil, or legal JJ^^n. 
home, than that of her husband (s). 

Sub-Rule. — Where there is no person capable where no 
of changing an infant's doniicil, he retains, until ^!^k of 
the tennination of infancy, the last domicil which ^SSi?^* 
he has received ^^^^ it 

rexQftiiui 
tin- 

This appears to be a necessary deduction from Rules ^^^^^^fif®^ 
4 and 9 (Q. 

D. is an infant, who at the death of his father, has an 
Elnglish domicil. His mother is dead, and he has no 
guardian. D. cannot change his own domicil, there is no 
person capable of changing it. D. therefore retains his 
English domiciL 

Rule 11. — ^The last domicil which a person BuieiL 
receives whilst he is a dependent person, continues, Onbe- 
on his becoming an independent person, unchanged de^^ent] 
until it is changed by his own act. ^^ 

last depen- 
(r) See p. 48, ante. dent 

(«) W<xrTender v. Waimmdo', 2 01. A F. 488. Sube 

Jhlphin y. ltobm$, 7 H. L. C. 390, 29 L. J. (P. ft M.) 11. changes it 

Tdvertan v. YdverUm, 1 Sw. ft Tr. 574, 29 L. J. (P. ft M.) 84. 
(<) pp. 66, 96, anU, 
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This is an obvious result of the principle laid down in 
Rule 4 (Q. It applies to the case, first, of a person 
who attains his majority, and secondly, of a wife whose 
coverture is determined either by death or by divorce. 

Perron SuB-RxJLB 1. — ^A person OH attaining his ma- 

majori^ jority retains the last domicil which he had during 
do^Su infancy until he changes it {u). 

duuiged. 

D. is the son of M. a domiciled Englishman, while D. is 
an infant M. emigrates to America. D. thereupon acquires 
an American domiciL When D. reaches twenty-one M. 
is still domiciled in America. D. retains his American 
domicil, until by his own act, he either resumes his 
English domicil, or acquires a new, e.^., a French domicil. 

If D. be residing in America, his American domicU, 
until changed, becomes his domicil of choice. 

Sub-Rule 2. — A widow retains her late hus- 
band's last domicil until she changes it (t;). 

1. D., a woman whose domicil of origin is English, is 
married to a German, domiciled in Prussia. Her husband 
dies. D. continues living in Prussia. D. retains her 
Prussian domicil. 

2. D., after the death of her German husband, leaves 
Prussia to travel, without any intention of returning to 
Prussia. D. resumes her English domicil of origin. 

3. D., after the death of her German husband, settles in 
France with the intention of residing there permanently. 
D. acquires a French domicil. 

(0 See p. 66, amU, 

(tt) A pcMsible question mAy be raised, as to domicil of an infant widow. 
Probably it remains that of her husband, and cannot be changed (except 
in consequence of re-marriage) till she comes of age. As to power of 
father to change it ? 

(v) See SUiry, s. 46, citing Dig, Lib, 50, itt 1, L 88, b. 8. Giml ▼. Ztmrner- 
mann, 5 Notes of Cases, 455. 
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4. D., after the death of her Oennan husband, marries at 
Berh'n, an American domiciled at New York. D. acquires 
a domicil at New York (a;). 

Sub-Rule 3. — ^A divorced woman retains the^^^orced 

1 • • • • • I woman 

domicil which she had immediately before, or at retams 
the moment of, divorce imtil she changes it. fomer 

hnaband 

The position of a divorced woman is for the present changes it. 
purpose the same as that of a widow. 

(») See, however, p. 106, note (n), amU, 
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CHAPTER II. 

DOMICIL OP LEGAL PEBSONS OR CORPORATIONS. 

^^^ ^^' Rule 12. — The domicil of a corporation is the 
Domica of place considered by law to be the centre of its 

corpora- ^^ . , . , 

tion. anairs, which 

(1) in the case of a trading corporation, is its 

pri]icipal place of business, i.e., the 
place where the administrative busi- 
ness of the corporation is carried on, 

(2) in the case of any other corporation, is 

the place where its functions are dis- 
charged (a). 

The conception of a home or domicil, depending as it 
does on the combination of residence and intention to 
reside (6), is, in its primary sense, applicable only to 
human beings ; but by a fiction of law, an artificial 
domicil may be attributed to legal beings, or corporations. 

The following observations, as to such an artificial 
domicil are worth notice : — 

First. — The domicil of a corporation is entirely distinct 
from the domicil of the persons who compose the corpora- 
tion. Thus the London and North- Western Bailway Com- 
pany has its domicil in London (c). Its shareholders 

(a) 2 Lindley, App. 1, p. 148S, 4th ed. Savigny, as. S54, pp. 63, 04. 
Wettlake, as. 128, 129. 

(6) See pp. Ill, 112,jMM«. 

(c) See Calcutta JtOe Qmpany v. Nicholtm, 1 Ex. D. 428, 446. Co^f. 
Attomey-Oeneral v. AUxandcTf L. R. 10 Ex. 20. 
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reside in England, France, Italy, &c., and have their domicils 
in diiFerent countries. 

Secondly, — ^As regards the domicil of a corporation, the 
distinction between residence (h) and home does not exist. 

Thirdly. — ^The domicil of a corporation must be fixed 
in a definite place within a country. The Cesena Sulphur 
Company is domiciled in England, because its domicil is 
fixed at a particular place in London. 

The residence and domicil of an incorporated trading (l) Trading 
company, are determined by the situation of its principal ^<wSt"" 
place of business (o). 

By the principal place of business is meant the place 
where the administrative business of the company is con- 
ducted. This may not be the place where its manufactur- 
ing or other business operations are carried on {d). 

Thus if a company incorporated under the Companies' 
Acts, 1862, 1867, for the carrying on of manufactures in 
India, has a registered office in England, and its affairs are 
conducted in England, the company is domiciled in 
England, not in India. The registration of the company 
is not of itself decisive. The question in each case is, 
where is it that the real business of the company is carried 
on ? According to the answer to that question, the 
company's domicil must be determined (e). 

In most cases, except those of trading companies, the (2) Other 
domicil of a corporation is fixed, by its obvious connection 1^^^ 
with some special district. This applies to incorporated 
towns, colleges, hospitals, obviously formed for the discharge 
of functions in a particular place. The same remark is 

(5) See, however, p. 112, potU 
(c) Lindley, p. 1484. 

Conl Taylor v. Crowland Gas Co., 11 Ex. 1, 23 L. J. (Ex.) 254. 

Adam$ ▼. O, W. Ry, Co,, 6 H. & N. 404. 

Corh€U V. General Steam Navigation Co., 4 H. & N. 482. 
(<£) Lindley, pp. 1484, 1485. 

(e) See Ceaena Co. v. NickoUtm, 1 Ex. D. 428, 437, 450, 458. 
AWymey-Gtneral v. Alexander, L. B. 10 Ex. 20, 32. 
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applicable to such corporations sole as bishops, rectors, &c. 
The domicil of a bishop, as such, must (it is conceived) be 
found in his see, and that of a rector, in his parish. 

In the case of corporations sole, there may be a distinc- 
tion between the private domicil of the person, e.gr., the 
bishop, at any given moment constituting the corporation, 
and his corporate domiciL Thus, though it is in modem 
times unlikely that an English bishop should live abroad 
. quite away from his see, with the intention of permanently 
residing in a foreign country, it might be held, should 
such a case occur, that the bishop had acquired in his 
private capacity, a foreign domicil. In his corporate 
capacity, he would be in any case held to be domiciled in 
his diocese. 

Can a oor- It may be maintained, that a corporation can have two 

Eare <^o domicils. In support of this view, are cited cases in which 

domidls I j^ j^^s apparently been decided, that a corporation can, for 

the purpose of being sued, have a domicil in each of two 

countries (e). 

Such cases are not decisive, for liability to be sued does 
not in the case of a corporation, any more than of an 
individual, depend upon domiciL They may each be sued 
in the courts of this country, if amenable to the process of 
our courts. There is in this respect no difference between 
a foreign individual and a foreign corporation, except that 
the individual may be amenable to process both in his 
person and in his property, whilst a corporation, domiciled 
abroad, can (it is conceived) only be amenable to process 
through its property and through its agents. On the 
whole, the better opinion seems to be, that a corporation 
has, following the analogy of an individual, one principal 
domicil, at the place where the centre of its affairs is to be 
found, and that the other places, in which it may have 
subordinate offices, correspond as far as the analogy can be 
carried out at all, to the residence of an individual. 

(e) Camm Co, v. MeLareny 5 H. L. C. 416, 460. 



PART II. (a) 
ASCERTAINMENT OF DOMICIL. 

This paxt is concerned not with the nature, but with 
the evidence, or criteria of domicil. 

The rules in the foregoing part (6) concern the nature, 
the acquisition, and the change of domicil. Their object 
is to show how, the necessary facts being known, a person's 
domicil is to be determined. 

The rules in this part (c) show what is the evidence of 
domicil, i.e., what are the facts from which the courts will 
infer the existence of a domicil. 

(a) The criteria or proofs of domicil are most faUy inveetigated by 
PhiUinwre. See PhiUimare, ». 211—351 . 
(6) Rules 1 to 12, pp. 42—112, ante. 
(c) Rules 18 to 19, pp. Hi— U7, pott. 
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CHAPTER I. 

DOMICIL, HOW ASCERTAINED. 

^^^ ^>' Rule 13. — The domicil of a person can always 
DomicU }^Q ascertained by means of either 

always •' 

aroertain- (l) a legal presumption ; or 

(2) the known facts of the case. 

Even on the assumption that every one has at all times 
a domicil, there may often (if the thing be considered 
without reference to rules c^ law) be a difficulty in deter- 
mmiqg where a given person D., had his home or domicil 
at a particular moment. The difficulty may arise from 
ignorance of the events of D/s life, or from the circumstance 
that the facts which are known to us, leave it an open 
question whether D. was at a given moment (say at the 
date of his death) domiciled in England or in Scotland. 
Under such circumstances, an inquirer who had no other 
object than the investigation of truth, and who was neither 
aided nor trammelled by legal rules, would, if he tried to 
ascertain where D. was domiciled at the date of his deaths 
be forced to acquiesce in the merely negative conclusion 
that D/s domicil at that date could not be ascertained. 
To this negative result the courts, from obvious motives 
of convenience, refuse to come (a), and will always, however 

(a) Contraat this with the abeenoe of any legal presumption as to the 
moment at which a death takes place. In re Phen^t TruMs, L. R. 6 Ch. 
189 } In re Walker, L. R. 7 Ch. 120 ; Maeon v. Maton, 1 Mar. 808. 
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slight or inconclusive in itself may be the character of the 
evidence placed before them, determine in what country 
D. was at a given moment domiciled. 

This result is obtained, partly by the use of certain 
legal presumptions (6), partly where the claims of each of 
two places to be D/s domicil are on the known facts of the 
case all but equally balanced by allowing the slightest 
circumstance to turn the scale decisively in favour of the 
one rather than of the otber. 

Hence (though the fact is not always realized by writers 
on domicil) the process by which a person's domicil is 
determined by the courts has a somewhat artificial 
character. 

A fact (viz. the co-existence of residence and of intention 
on D.'s pai't to reside in a particular country) has to be 
treated as proved, though in reality no sufficient evidence 
of the fact exists. Hence, very slight circumstances receive 
a weight which they do not in themselves deserve. D., 
tor example, had a house in Scotland and a house in 
England. He lived nearly as frequently in the one as in 
the other. In some letters he wrote of England in others 
of Scotland as his home. His domicil of origin was Scotch. 
His wife lived in London more often than in Edinburgh. 
D. himself is dead. All parties who can give evidence as 
to his intentions are biased in favour either of the English 
or of the Scotch domicil. The conclusion of an impartial 
inquirer would probably be that no certain opimon could 
be formed on the question, whether D. was at the time of 
his death domiciled in England or in Scotland. The 
courts, compelled to come to a conclusion one way or the 
other, attach an artificial value to some point in the case, 
e.gr., to Scotland being D.'s domicil of origin, or to his wife's 
habitual residence in England, and thus turn the balance 
between what are in truth equally balanced probabilities. 

(6) See Rules 14, 15, pp. 116, 117, fxwe. 
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CHAPTER 11. 



LEGAL PRESUMPTIONS. 



^^•^^ Rule 14. — ^A person's presence in a country is 
Presence presumptive evidence of domicil. 

in a place. 

" A person's being in a place is primd fade evidence of 
" his being domiciled there, and it lies on those who say 
" otherwise to rebut this presumption " (a). " The actual 
" place where [a man] w, is j??ri7n4 faci^ to a great many 
" given purposes, his domicil " (6). Hence the importance 
often attached in questions of domicil to the place of birth 
and to the place of death. 

Place of The place of a man's birth has in itself no necessary 
connection with the place of his domicil, for though D. be 
bom in England, yet if D/s father is then domiciled in 
France, D.'s domicil of origin is not English but French (c). 
If, however, nothing be known about D.'s domicil except 
the fact of his birth in England, this fact is ground for a 
presumption that D.'s domicil at the moment of his birth, 
and therefore D.'s domicil of origin, was English. 

It is, of course, on this ground that a foundling {d), of 
whom nothing is known but the fact of his being found 

(a) Bruce ▼. Bi^uce, 2 B. & P. 229, 281, per Lord Tkurlow. 

(6) Bempde v. /oAiMtotie, 8 Ves. Junr. 198, 801, per Loughborough^ C. 

(c) See Role 6, p. 69, ante, 

{d) Ibid, 
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within the limits of a particulaor country, e,g,, England, 
acquires a domicil of origin in that country. 

The place of a person's death in no way of itself affects Place of 
his domicil, but the fact that he was present in a particular ^ ' 
country at the moment of his death, is, in the absence of 
any proof to the contrary, ground for a presumption of his 
being then domiciled in that country. 

"A man, [it has been said («)] is priTndfade domiciled 
'' at the place where he is resident at the time of his death : 
" and it is incumbent on those who deny it to repel the 
" presumption of law, which may be done in several ways. 
It may be shown that [D.] was there as a traveller, or 
on some particular business, or on a visit, or for the sake 
" of health; any of which circumstances will remove the 
"impression that he was domiciled at the place of his 
" death." 

The principle here laid down is sound. Where, indeed, 
there is a balaace of evidence between the claims of two 
possible domicils, the place of a man's death is irrelevant. 
For " there is not a single dictum, from which it can be 
'* supposed that the place of death in a case such as that, can 
" make any difference. Many cases are cited in Demsart, 
" to show that the death can have no effect, and not one, 
" that that circumstance decides between two domicils" (/) ; 
but if nothing which throws light on a man's domicil be 
known, then his death at a place is important, as giving 
rise to the application of the general principle, that the 
place where a person is must, in the absence of counter 
evidence, be assumed to be his domicil. 

BuLE 15. — ^When a person is known to have Eniow. 

Domidl 
onoe 
(e) In an American case, Qviitr ▼. (y Daniel^ 1 Binney's Bep. 849, note, aoqnized 
See Phmmore, b. 285. presumed 

(/) SmnerviUe v. SomerviUe, 6 Veeey 749 o, 788, per Ahanley, M.'R, J^^^j^ 
See also JohnMUme v. BeaUie, 10 Gl. & F. 42 ; Oraigie v. Leioin, 3 Curt. 
485. 
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had a doimcil in a given country he is prestimed, 
in absence of proof of a change, to retain such 
domicil (gr). 

This is a rule rather of common sense than of law. If 
a person is known to have had a home in one place, it lies 
on those who assert he has changed it, to prove the &ct 

D. is proved to have been domiciled in Scotland, in 
1870. If in 1879 it be alleged that D's domicil is not 
Scotch, the person who makes this allegation must prove 
it. D.'s domicil in Scotland, that is to say, is presumed to 
continue until a change is proved \h). 

(^) See Munro v. iTunro, 7 CL & F. 842, 891 ; Aikman ▼. itihnait, 3 
Maoq. 854, 877 } D(mgUu v. DougUu, L. R 12 £q. 617, 642, 643. 

{h) This principle of evidence must be carefolly diBtingniBhed from the 
ftdes of law that every ate retains his domicil of origin until another domicil 
is acquired (see Rule 4, p. 66, ante), and resumes it whenever an acquired 
domicil is simply abandoned (see Rule 8, p. 86, ank). These are simply 
conventional rules of law, resorted to in order to maintain the general 
principle iiiat no person can be without a domidl (see Rule 2, p. 59, ante). 
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CHAPTER HI. 

FACTS WHICH ARE EVIDENCE OF DOMICIL. 

Rule 1 6. — Any circumstance may be proof or ^^^ !•• 
evidence of domicil, which is evidence either of a Any fact 
person's residence (factum), or of his intention to ^dem^e, 
reside permanently {animus), within a particular J^ce^f 
country. ^^"^^ 

As domicil coDsists of or is constituted by residence 
and the due animus manendi, any fact from which it 
may be inferred, either that D. "resides" or has the 
" intention of indefinite residence " within a particular 
cotmtry, is, as far as it goes, evidence that D. is domiciled 
there. 

If the criticism be made that this statement merely 
amounts to saying that any fact in a man's life may be 
evidence of his domicil, the observation is as far as it goes 
perfectly just. 

" There is," it has been said, " no act, no circumstance 
" in a man's life, however trivial it may be in itself, which 
" ought to be left out of consideration in trying the ques- 
" tion whether there was an intention to change the domicil. 
" A trivial act might possibly be of more weight with 
" regard to determining this question than an act which was 
'' of more importance to a man in his lifetime" (a), and the 
cases with regard to disputed domicil bear out this 
dictum. 

(«) Drmm ▼. Vrtwm, 84 L, J. (ChJ 129, 138 ; per Kinderstey, V.C. 
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There is no transaction in the course of a person's life, 
which the courts have not admitted (for whatever it is 
worth) in evidence of his domicil (6). Hence presence in a 
place (c), time of residence {d)y the mere absence of proof 
that a domicil once acquired has been changed {e), the 
purchase of land (/), the mode of dealing with a house- 
hold establishment {g), the taking of lodgings {h)^ the 
buying of a burial place (i), the deposit of plate and 
valuables (A;), the exercise of political rights (i), the way of 
spelling a Christian name (m), oral or written expres- 
sions {n) of intention to make a home in a particular 
place, or from which such an intention, or the absence of it, 
may be inferred, have all been deemed matters worth con- 
sideration in determining the question of a person's domicil. 

While, however, it is true that there is no circumstance 
in a man's life, which may not be used as evidence of 
domicil, it is also true that there are two classes of facts, 
viz., first, " expressions of intention," and, secondly, " resi- 
" dence," which are entitled to special weight, as evidence of 
the matter (o) which, in questions of domicil, it is generally 

(5) See especiadly Drevon v. Drewm, 34 L. J. (Ch.) 1 29; Hoikim* v. Mattkewa, 
25 L. J. (Ch.) 689, 8 De G. M. & 6. 18; Aitchison v. Dixon, L. R. 10 
Eq. 689 ; Douglas v. Douglas, L. R. 12 £q. 617 ; Hodgson v. Dt Beauchesne, 
12 Moore, P. G. 285. 

(c) Bruce v. Bruce, 2 B. & P. 229. 
Bempde v. Johnstone, 8 Yesey, junr. 198. 

(d) The Harmony, 2 G. Rob. 322. 

(e) Munro v. Munro, 7 Gl. & F. 842, 891. 

(/) In re CapdevieUe, 33 L. J. (Ex.) 306, 2 H. & G. 985. 

{g) SomerviUe v. SomeruiUe, 5 Vesey, 749a. 

(A) Craigie v. Lewin, 3 Gurt 435. 

(i) In re Capdetnelle, 33 L. J. (Ex.) 306, 2 H. & G. 985. 

{k) Curling v, Thornton, 2 Add. 19 ; Hodgson v. De Beauckesne, 12 
Moore P. G. 285. 

(0 Brund v. Brunei, L. R. 12 Eq. 298. 

(m) Ihid* 

(n) Udny ▼. Udny, L. R 1 Sc. App. 441 ; BM v. Kennedy, ibid. p. 807 ; 
Doneet v. Oeoghegan, 9 Gh. D. 441. 

(o) No spedAl rules can be given, as to the evidence of a person's resi- 
dence in a partictdar place. Residence is a physical fact, to be proved in the 
same way as any other physical fact, e.g., the commission of an assaolt* 
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most difficult to establish, viz., the existence of the neces- 
sary anvmvs TncvneTidi, and that certain rules, though 
of a very general character, may be laid down, as to the 
eifect of such facts in proving the existence of such 
intention (p). 

Rule 17. — Expressions of intention to reside EnieiT. 
permanently in a country are evidence of such an Effect of 
intention and in so far evidence of domicil (q). SonTci 

intentioo. 

A person's intention with regard to residence may be 
inferred from his expressions on the subject. These expres- 
sions may be direct, as where D. says or writes that it is 
his purpose to settle in Scotland. They may be indirect, 
as where D., by his acts, e,g,, the purchase of a burial 
ground at Edinburgh, intimates an intention of acquiring 
or keeping a Scotch home. 

D., an English peer, who had lived for some time in Direct ex- 
France, expressed in a letter a deliberate intention of ^'^"^^^^ 
never returning to England. He also accepted the juris- 
diction of a French court, on the ground, expressed in a 
letter to his attorney, of his being bond fide domiciled in 
France, and added, "I have no domicil in England or 
" any other country excepting the one [France] from which 
" I now write " (r). These expressions, combined with 
other circumstances, were, after D.'s death, held to prove 
that he was in fact domiciled in France. 

Direct expressions, however, of intention may be worth 
little as evidence (s). The person who uses them may not 
know what constitutes a domicil. He may call a place 
his home, simply because he often lives there. He may wish 
to be, or to appear, domiciled in one country, while in fact 

The mode, therefore, in which the fact is to be proved calls for no special 
notice in this work. 

ip) See Rules 17—19, pp. 121—147, pott. 

{q) See ffamOion ▼. Dallas, 1 Ch. D. 257 ; Udny v. Udny, L. R. 1 Sc. App. 
441 ; B^ V. Kennedy^ ibid. p. 807. 

(r) ffamiUan v. DaOae, 1 Ch. D. 257, 259. 

(«) See Doucet ▼. Qtoghegan, 9 Ch. D. 441. 
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residing permanently, and intending so to reside, i.e., being 
domiciled, in another. A direct statement, in short, that 
D. considers himself domiciled, or to have his home in 
France, though it may sometimes be important, may often 
carry little weight. This remark specially applies to the 
description which a person gives of himself, in formal 
documents, as, g.gr., " D., residing in France (^)." 

Indirect A person's purpose may be more certainly inferred from 
Bion^ his 2icts than from his language. Thus, the fact that D. 
keeps up a large establishment in England (u), that he 
occupies a particular kind of house (a;), that he deposits 
his plate and valuables there (y), and a hundred other 
circumstances, may be indicative of a purpose to live per- 
manently in England, and therefore be evidence of his 
having an English domicil. 

**^ ^^' RtJLE 18. — Residence in a country is ptnmd 
E&Adence facie evidence of the intention to reside there 

eviuonce of 

domiciL permanently {animus manendi) and in so far 
evidence of domicil (z). 

'' Besidence," though not the same as domicil, is not only 
one of the elements which go to make up domicil, but is 
also in many cases the main evidence for the existence of 
the other element which constitutes domicil, viz., the 
animus TnaneKidi (a), '^ Residence alone has no effect 

{§) AtUn^ey-Oeneral v. Kent, 81 L. J. (Ex.) 891, 1 fi. & C. 12 ; 
ffmmiUtm ▼. Dallas, 1 Cb. D. 257 ; Udny ▼. Udny, L. R. 1 Sc App. 441. 

(tt) SomerviUe v. SomerviUe, 5 Vesey, 749 a. 

Forbes v. Forbes, 23 L. J. (Ck) 724, Kay, 841. 

(ae) Craiffie v. Lemn, 3 Curt, 435. 

iy) Curling v. Thornton, 2 Add. 19. 

(z) Munro v. Mvnro, 7 GL & F. 842. The Harmtmy, 2 O. Rob. 322. 

(a) This twofold Mpect of residence Bhonld be noticed, ae the ^alhire to 
keep clearly in view the relation between residence and domicil baa (it is 
submitted) often oonfused the views both of writers and Jnctgea as to the 
nature of domiciL 
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" 'per 86, though it may be most important^ as a ground from 
" which to infer intention ** (6). But the effect of residence 
as evidence depends both on the time and on the tnode of 
residence. 

Time or length of residence does not of itself constitute Time- 
domicil. An ambassador, for example, might reside thirty 
years at the court to which he is sent, without acquiring 
a domicil in a foreign country (c). Nor does the law of 
England, like some other systems, prescribe a definite length 
of residence, e.g., ten years, after which a person shall be 
assumed to have acquired a domicil in a particular country. 
On the other hand, no length of time is necessary for the 
acquisition of a home, or domicil ; D. emigrates to America, 
with the intention of settling there, and actually begins 
his residence there ; he forthwith acquires an American 
domicil. But time, which is not an element of domicil, is 
the most important evidence of domicil, a residence, that • 
is to say, by D. for thirty years in England, is strong evidence 
of his purpose to reside there, and therefore of his having 
an English domicil. This is the sense in which the follow- 
ing well-known passage is to be understood : — 

" Time is the grand ingredient in constituting domicil 

I think that hardly enough is attributed to its effects {d) ; 

in most cases, it is unavoidably conclusive: it is not 
" unfrequently said that if a person comes only for a 
" special purpose, that shall not fix a domicil. That is not 
" to be taken in an unqualified latitude and without some 
" respect had to the time which such a purpose may or 
" shall occupy : for, if the purpose be of a nature that may 

probably, or does actually, detain the person for a great 

length of time, I cannot but think that a general residence 
" might grow on the special purpose. A special purpose 
'• may lead a man to a country where it shall detain him 
" the whole of his life. A man comes here to follow a law 

(6) Munro ▼. Munro, 7 CI. & F. 842, 877, per CoUenham, 0. 
(c) As to ambaasadors, see pp. 1S7, 188, post, 
((f) i.e., as evidenoe of doinldL 
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" suit : it may happen and indeed is often used as a ground 
" of vulgar and unfounded reproach (unfounded as matter of 
"just reproach, though the fact may be true) on the laws of 
" his country, that it may last as long as himself. . . . 
" I cannot but think, that against such a long residence, the 
" plea of an original special purpose could not be averred : 
" it must be inferred in such a case that other purposes forced 
"themselves upon him, and mixed themselves into his 
" original design, and impressed upon him the character of 
"the coimtry where he resided. Suppose a man comes 
" into a belligerent country at or before the beginning of a 
" war : it is certainly reasonable not to bind him too soon 
" to an acquired character, and to allow him a fair time to 
" disengage himself; but if he continues to reside during a 
" good part of the war, contributing by payment of taxes 
" and other means to the strength of that country, I am of 
" opinion that he could not plead his special purpose with 
" any effect against the rights of hostility" (e). 

The effect of time must not be exaggerated. It is 
weighty as evidence ; but it is not more than evidence of 
domicil. 

" Length of time is [to be] considered one of the criteria, 
" or one of the vacLida, from which the intention to acquire 
" a new domicil is to be inferred, and it is considered a very 
*•' material ingredient in the consideration of the question. 
" . . . Some foreign jurists have suggested, if they have 
" not actually laid it down, that a period of ten years' resi- 
" dence ought of itself to be a sufficient indication of the 
" intention to acquire a new domicil. But, certainly, that 
"is not the view of the law that has been adopted by 
" English jurists generally, and I think it is impossible to 
" lay down any precise period which per ae is to constitute 
" domicil. At the same time, if a man goes to another 

(e) The ffarmmyt 2 C. Bob. 822, 824, per Sir W. ScotL It Bhoold be 
notioed that thiB passage refers to what is known as a " oommercial domicil '* 
during the period of war, and that time is of much more consequence in 
determining the existence of such a domicil than in determining the existence 
of a domicil properly so-called See Commercial Domicil, App., Note UL 
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"country and continues to reside there for ... a 
" period of ten years, without saying that a residence of ten 
" years is necessary, or that ten years is the period sufficient, 
" still, the fact of his residing there for ten years is a very 
" strong indication of his intention to establish his home 
" and his domicil in that place " (/). 

The effect of residence in a country as evidence of a Mode. 
man's intention to continue residing there, depends, to a 
great extent, on the manner of his residence. 

If D. not only lives in France but buys land there, and 
makes that country the home of his wife and family, there 
is clearly far more reason for inferring a purpose of residence 
on his part, than if he has merely taken lodgings in Paris, 
and lives there alone. 

The presence, indeed, of a man's wife and family is some- 
times spoken of as decisive (gr), which it certainly is not ; 
but this and various less important facts, such as the place 
where a man educates his children (A), or exercises his 
political rights (i), indicate, though they do not prove, a 
fixed residence, and thus go to make up the evidence for 
domicil. 

Rule 19. — Residence in a coxmtry is not even ^^^^^^ 
primd fo/cie evidence of domicil, when the nature Residence 
of the residence either is inconsistent with, orentwith 
rebuts the presumption of, the existence of an^„*^"* 

intention to reside there permanently (^^^^^^ den^^of 
maneTuii) (k). domidL 

If D. resides in France this residence is pri/md fade 
evidence of his intending to reside there, and, therefore, of 

(/) OockreU v. ChekreU, 25 L. J. (Ch.) 780, 782, per Kinderdey, V.O. 
[g) DougUu ▼. Douglas, L. R. 12 Eq., 617; Porha v. Piyrbes, Kay 841. 
{K) ffaldane v. Bckford, L. R. 8 Eq. 681. 
(t) Brund ▼. Brund, L. R. 12 Eq. 298. 

{k) See Jopp ▼. Wood, 4 Be G. J. & 8. 616, 84 Tj. J. (Oh.) 212 ; Hodgson 
▼. J>t Beauehssne, 12 Moore P. 0. 285, 829, 880. 



126 FACTS WHICH ARE EVIDENCE OF DOMICIL, 

his having a French domicil ; so, further, if D., who has been 
a domiciled Englishman, takes up his residence in France, 
the fact of his dwelling in France gives, especially if he 
lives there for a long time, a prima fade reason for 
believing that he intends to make France his home, and, 
therefore, intends to acquire, and has acquired, a French 
domicil. But if D., having been a domiciled Englishman, 
resides in France under circumstances which preclude the 
possibility of the residence being the result of any purpose 
on his part to reside permanently in Prance (as, for example, 
if D. is an English prisoner of war, kept captive in France), 
or which make it at any rate probable that D. means to 
retain his English domicil (as where D. lives at Paris as an 
English ambassador to the French Court), then D/s residence 
is no proof whatever of his intention to reside in France as 
his home, and he may be presumed to retain his English 
domicil. 

The law on this point has been laid down authorita- 
tively. 

*' Nothing is better settled with reference to the law of 
" domicil than that domicil can be changed only animo et 
"facto, and although residence may be decisive as to the 
"factum, it cannot, when looked at with reference to the 
" anvnvus be regarded otherwise than as an equivocal act. 
'* The mere fact of a man residing in a place, diflFerent from 
" that in which he has been before domiciled, even although 
" his residence there may be long and continuous, does not 
^ of necessity shew that he has elected that place as bis 
" permanent and abiding home. He may have taken up and 
" continued his residence there for some special purpose, or 
" he may have elected to make that place his temporary 
" home. But domicil, alUiough in some cases spoken of as 
" home, impoi*ts an abiding and permanent one, and not a 
•* mere temporary one. . . . In considering cases of this 
" description it must be borne in mind that the acquisition 
" of a new domicil involves the abandon^ient of tbe pr^viou8 
"domicil. . . . Whether this intention of abandonment 
" may not be inferred from long and continuous residence 
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" aloiie^ in a case in which there may be no other cir- 
"ciunstances indicative of the intention, is a question 
" which in this case it is unnecessary to decide, and on 
" which, therefore, I give no opinion. Such a case can 
" very rarely, if ever, occur '' (i). 

" We think that length of residence, according to its time 

'^ and circumstances, raises the presumption of intention to 

'' acquire domicil. The residence may be such, so long and 

" so continuous, as to raise a presumption nearly, if not quite, 

" amounting to a prcesumptio juris et de jure ; a presump- 

" tion not to be rebutted by declaration of intention, or 

otherwise than by actual removal. Such was the case of 

Stanley v. Bemes (wi). The foundation of that decision, 

** in this respect, was, that a Portuguese domicil had been 

" acquired by previous residence and acts, and that mere 

declarations of intention to return could not be sufficient 

to prove an intention not to acquire a Portuguese domicil. 

** In short, length of residence perse raises a presumption 

" of intention to abandon a former domicil, but a presump- 

*' tion which may, according to circumstances, be rebutted. 

" It would be a dangerous doctrine to hold that mere 

" residence, apart from the consideration of circumstances, 

*' constitutes a change of domicil. A question which no one 

" could settle would immediately arise, namely, what length 

of residence should produce such consequence. It is 

evident that time alone cannot be the only criterion. 

There are many cases in which a very short residence 

would constitute domicil, as in the case of an emigrant, 

who having wound up all his affairs in the country of his 

oripn, departs with his wife and family to a foreign land 

*' and settles there. In a case like that, a residence for a 

'' very brief period would work a change of domicil. 

Take a contrary case, where a man, for business or 
pleasure, or mere love of change, is long resident abroad, 
" occasionally returning to the country of his origin, ^d 

</) Jopp ▼. Wood^ 4 De Gez, J. ft a 016, 621, 622, per Turner, L. J. 
(m) 8 Hagg. Boo. 878. 
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" maintaining all his natural connectionB with that country : 
" the time of residence would not to the same extent, or in 
" the same degree, be proofs of a change of domicil. 

"We concur, therefore, in the doctrine held in many 
" previous cases, that to constitute a change of domicil, there 
" must be residence, and also an intention to change. 

With respect to the evidence necessary to establish the 

intention, it is impossible to lay down any positive rule. 

" Courts of justice must necessarily draw their conclusions 

" fix)m all the circumstances of each case ; and each case 

" must vary in its circumstances, and, moreover, in one, a 

" fact may be of the greatest importance, but in another, the 

" same fact may be so qualified as to be of little weight " (n). 

Bzamina. The principle laid down in the passages cited explains, 

domidl of without recourse to any special rule of law, the position of 

^^fj*^ most of the persons supposed to have a so-called necessary 

persona. domicil (o). 

These persons are : — 

1. Priaonera; 

2. Exiles or refugees; 

3. Convicts; 

4. Lu/rvatics; 

5. Invalids residing abroad on accawrvt of health; 

6. Ofjidals generally; 

7. Ambassadors ; 

8. Consuls; 

9. Persons va military or naval service ; 

(n) Hodg»}n v. De Btauckesnt, 12 Moore P. C. 285, 829, 830, per 
Curiam, 

(o) A " neoeflsary domidl " ia in strictnesB a domidl not detennined hj 
the purpoae or ohoioe of the party, but by the direct operation of some rule 
of law, such, for example, is the domidl of a wife or of an infant. 

The term, however, " necessary domidl," is sometimes applied to the case 
of persona such as prisoners, ambassadors, and othersL This i^iplication of 
the term is, it is here contended, erroneous. The peculiarity (if any) ia 
the' podtion of such persona consists in the fact that their redd«noe in a 
particular country dther cannot be, or is not, oomHned with the antantt 
manendi, and therefore gives no ground for inferring that they have a 
domidl in such country. See, as an example of confusion on thia subject 
Round, IkmMl, p. 81. 
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10. Pei^sons in Indian service ; 

11. Sei^ants ; 

12. Ecclesiastics; 

13. Students (p). 

(i.) A Prisoner. — ^A prisoner retains, during imprison- 
ment, the doraicil which he possessed at its commencement. 
He cannot form any purpose or intention as to his residence 
in the place where he is imprisoned, v 

D., a domiciled Irishman, was impiisoned in England. 
It could not," it was laid down, " be supposed that he 
acquired a domicil in England by residence within the 
" walls of the King s Bench Prison. AU such residence 
" goes for nothing " (q), 

(ii.) A Convict, — A person transported to a particular 
country for life absolutely loses (it is said) his original 
domicil (r). It is certainly possible that, in this instance, 
the domicil of origin may be extinguished by act of 
law " (s). A sentence, further, to be transported to Van 
Dieman's Land, may probably be looked upon as an order, 
that the convict shall reside, and make his home in Van 
Dieman's Land, i,e., be domiciled there, but there seems to 
be no English decision on the subject, and in the absence 
of any such decision doubt may be entertained whether 
there be any real distinction between the position of a 

(jp) As to domicil of these persons, see Phillimon, ss. 67 — 72, 183 — 200. 
WhartoTi, ss. 47 — 64. PhiUimore, whose treatment of the subject is ample, 
sometimes appears to consider that the domicil of these persons is fixed by a 
rule of law, whereas in general, according to English law at any rate, their 
domicil (it is submitted) results simply from the application to their peculiar 
circumstances of the ordinary rules regulating the change and aoqtusition 
of domidL See CloBtifieoHon of Domicils, App. Note IL 

{q) Burton v. Fi$her, Milward's Reps. 188, 191, 192. 

The case itself, does not decide more, than that D. did not, as a fact, 
acquire an English domicil, but the principle contained in the words under- 
lined, is clearly sound. WegUake, s. 52. ; PhtUimort^ s. 186, 187. 

(r) PhiUimore, s. 191 ; Udny v. Udny, L. K. 1 Sc App. 441, 458. 

See for a different view Round, Domicile p. 62. 

(«) Phillimore, s. 191 ; Udny v. Udny, L. R. 1 Sc. App. 441, 468. 
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convict, and of a prisoner. A person, ,at any rate, trans- 
ported for years, ought, it would seem, like a prisoner, to 
retain the domicil which he possessed at the beginning of 
his imprisonment. 

Supposing, however, that a sentence to transportation 
destroys a man's domicil of origin, it is probable that 
no courts other than those of the sovereign inflicting the 
sentence would give this eflfect to the sentence. French 
emigres were treated by our courts as retaining their 
domicil of origin (t), 

(iii.) An Exile or Refugee (u). — An exile cannot dwell in 
his own country (e.gr., France), but he is hot compelled to 
live in England. His residence, however, in England, 
certainly aflbrds no presumption of an intention to adopt 
an English home. Mere residence, therefore, during the 
time of his exile, however long, does not give him an 
Etaglish domicil. 

D., a French eniigr^, left France, his domicil of origin, in 
1792. After a short residence in Germany, he resided in 
England till 1815, when he was able to return and did return 
to France. From 1815 to 1821, he resided generally in 
France. In 1821, D. bought a house in London. In 
1834, he occupied this house and lived there till his death. 
D. never acquired an English domicil, but retained his 
French domicil at the time of his death (x), D.'s domicil of 
origin, it was laid down, " was France, for there he was bom, 
" and continued to reside from 1765 to 1792, and he left 
" that country only in consequence of the disturbances which 
" broke out there. He came here in 1793, but he came in 
" the charactet- of a Frenchman, and retained that character 
" till he left this country in 1814, for he received an allow- 
-^cefroMou, govern Jen. „.Pr»d,«Mip»t C»i.« 

{t) See J>e Bonneval v. De Bonneval, 1 Curt 856. In goods of JDucheu 
d*OrUan$, 1 Sw. & Tr. 258. 

(u) PhiUimore, n. 192- 200. Wettlake, b. 88. Wharion, a. 54. Sann^p, 
s. 358, p. 56, note {q). 

(x) De BonttevcU v. JDe Bonnevalf 1 Curt 856. 
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' with no iilteiition of permanently residing here, did any- 
thing occur while he wds resident here to indicate a 
contrary intention ? It is clear to me that as in the case 
of (Bxile, the absence of a person from his own country will 
hot operate as a change of domicil ; so, where a party 
" renloves to another country, to avoid the ihconvetiiences 
" attending si residence in his own, he does not intend to 
" abandon his original domicil, or to acquire a new one ih 
the country to which he comes to avoid such incon- 
veniences. At all events, it must be considered a com- 
t)Ulsory residence in this country ; he was forced to leave 
his own, and was prevented from returning till 1814. Had 
his residence here been in the first instance voluntary ; had 
he come here to take up a permanent abode in this country, 
and to abandon his domicil of origin, that is, to disunite 
himself from his native country, the result might have 
been diflFerent. It is true that he made a long and con- 
tinued residence in this country; but I am of opinion that 
a continued residence in this country is not sufficient to 
produce a change of domicil ; for he came here avowedly 
" as an emigrant, with an intention of returning to his own 
" country as soon as the causes ceased to operate which 
" had driven him from his native home. He remained a 
Frenchman, and if he had died during the interval between 
1798 and 1815, his property would have been administered 
according to the law {x) of France'* {y). 
This case decides not (as is sometimes supposed) that 
an exile cannot acquire a domicil in his adopted country, 
but only that the bare fact of his residence there 
does not give him a domicil. A refugee, probably, may 
acquire a domicil in a foreign country, if he chooses to adopt 
it as his home (0), and, of course, may acquire a domicil 
in a foreign country, by remaining there, after his restora- 
tion to his own country has become possible. 

(x) See Eules 66—68, pp. 291 — 297, ixuti 

(y) De Bonneval v. De BonnevcU, 1 Curt. 856, 864, per Sir Herbert Jenner. 
In goode of DucheMS d'Orlearu, 1 Sw. & Tr. 253. 

{z) Heath V. Sampson, 14 Beav. 441 ; WeHiakef s. 38, note g, 
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(iv.) A Lv/natic (a). — ^There are two views as to the 
position of a lunatic when under control. 

The first is, that he retains the domicil which he pos- 
sessed at the time he became insane, or, more strictly, when 
he begun to be legally treated as insane. This is the sound 
view, and is favoured by the English cases on the subject (6). 
If this view be correct, the lunatic under confinement is 
in the same position as a prisoner. He cannot exercise 
choice, or will. He cannot, therefore, acquire a domicil. 
Hence he retains his existing domicil (c). D., for example, 
is an Englishman, who becomes lunatic, and is under 
control. He is taken to Scotland, and placed in a Scotch 
asylum. He remains there, until his death. He retains, 
on this view, his English domicil. The time in the asylum 
counts for nothing. 

The second view is, that a lunatic is a person not sui 
juris, who stands in somewhat the same relation to his 
committee as a child to his father, and that, therefore, his 
domicil can be fixed by his committee (d). This view is 
favoured by several American cases (e), but is open to 
objection. In the case of father and child, the infant's 
domicil follows that of the father, but a father cannot give 
his son a domicil apart from his own. In the case of a 
committee and a lunatic, it appears to be maintained, not 
that a lunatic's domicil follows that of the committee, but 
that it can be fixed by the committee, or, in effect, that a 
committee has greater power over the domicil of a lunatic, 
than a father over that of his son. If the position of a 
committee be compared to that of a guardian, then it 



(a) WetUake, s. 52. Phillimare, as. 184— 1S9 h, 
Wharton, ss. 52, 58. 

(6) See Bempde v. Johnstone^ 8 Yes. Junr. 198 ; Hepburn t. Skirving, 9 
W. R. 764. 

(c) See Rule 4, p. 66, ante, 

{d) See Sharpe v. Oritpin, L. R. 1 P. & D. 611, 617, 61$, which, how- 
ever, does not dedde this point. 

(e) HcHyoke v. Hatkins, 6 Pick. 20. Anderson v. Ander9(m, 42 Vt 350 
Pit/ieid V. Detroit, 58 Maine, 442. 
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must be remarked, that the power of a guardian to change 
a ward's domicil, is itself doubtful (/). 

On the whole, the first view appears to be (at least 
under ordinary circumstances) the right one. The second 
arises from a confusion between the power to change a 
lunatic s residence and the right to change his domicil. 

(v.) An Invalid. — There is at first sight considerable 
difficulty in determining whether D., an Englishman, 
who resides abroad on account of his health, loses his 
English domicil or not. For there exists an apparent incon- 
sistency between the different judicial dicta on the subject. 
On the one hand, it has been laid down, that such a re- 
sidence, being "involuntary," does not change D.*s domicil. 
" There must," it has been said, " be a residence freely 
" chosen, and not prescribed or dictated by any external 
necessity, such as the duties of office, the demands of 
creditors, or the relief frora illness " (g), 

A man might leave England with no intention of 
returning, nay, with a determination never to return, 
" e.g., a man labouring under mortal disease, and told 
that to preserve his life, or even to alleviate his sufferings, 
he must go abroad. Was it to be said that if he went 
" to Madeira he could not do so without losing his cha- 
racter of an English subject — ^without losing the right 
to the intervention of the English law in the transmission 
" of his property after his death and in the construction of 
" his testamentary instruments ? Such a proposition was 
" revolting to common sense " (h). 

This doctrine has been thus applied to a particular case : 
"If [D.] had gone for health to the island of Madeira, 
" . , . . and had written letters, stating that she should 
"die there, and had given directions that she should be 



(/) See Story, s. 506 note (1), and pp. 97, 100, ante, 
[g) Udny v. Udtvyf L. R. 1 Sc. App. 441, 458, per Lord WeHbury. 
(A) Moorhimse y. Lord, 10 H. L. C. 272 ; 32 L. J. (Ch.) 295, 299, per 
Lord Kingidown, 
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"buriecj there, although she had clipd and been buried 
" there, unquestionably her Scotch domicjl would never 
" have been superseded " (i). 

On the other hand, it has been maintained that if D. 
chooses to reside abroad with the intention of making the 
foreign country his residence permanently, or for an 
indefinite time, the fact that the motive of the change is 
health does not prevent D. from changing his domicil. 
In a case of this kind the law has been judicially ex- 
pounded as follows ; — 

" That there may be cases in which even a permanent 
" residence in a foreign country occasioned by the state of 
" the health, may not operate a change of domicil, may 
" well be admitted. Such was the case put by Lord 
" Campbell in Jokifistone v. Beattie, but such cases must 
" not be confounded with others in which the foreign 
" residence n^ay be determined by the preference of 
" climate, or the hope or the opinion that the air or the 
'* habits of another country may be better suited to the 
" health or the constitution. In the one case, the foreign 
" abode is determined by necessity ; in the other, it is by 

" choice In settling there [in Tuscany] D., it is 

" decided, was exercising a preference, and not acting upon 
" a necessity ; and I cannot venture to hold that in such a 
" case the domicil cannot be changed. If domicil is to 
" remain unchanged upon the ground of climate being 
" more suitable to health, I hardly know how we could 
" stop short of holding that it ought to remain unchanged 
" also upon the ground of habits being more suitable to 
" fortune. There is in both cases a degree of moral com- 
" pulsion " (k). 

The apparent inconsistency between these doctrines may 
be removed, or explained, if we dismiss all reference to 
motive, to external necessity, and so forth ; avoid the use 
of the misleading terms " voluntary " and " involimtary," 

({) Johnstone v, Beattie, 10 CI. ^ Fin. 42, 189, per Lor4 OampbHL 
(k) Mo8kin$ T. Matikcios, 8 De O. M. k 6. 28, i'^i 25 L. J. (Ch.) 489, 
696, per Turner^ L. J. 
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and, recurring to the principle that residence combined 
with the purpose of permanent or indefinite residence, con- 
stitutes domicil, apply it to the dififerent cases or circum- 
stances under which a domiciled Englishman may take up 
a foreign residence for the sake of his health. 

These cases are three : — 

First case, — D, goes to France for relief from sickness, 
with the fixed intention of residing there for six months 
and no longer. 

This case presents no difficulty whatever. D. does not 
acquire a French domicil any more than he does if he goes 
to France for six months on business or for pleasure. The 
reason why he does not acquire a domicil is that he has 
not the anirmLS manendi, but the quite different intention 
of staying for a determinate time or definite purpose (I). 

Second case. — D., finding that his health suffers from 
the English climate, goes to France and settles there, that 
is he iptends to reside there permanently or indefinitely. 
D. in this case acquires a French domicil (m). 

Here, again, there is no deviation from general principle. 
D. acquires a French domicil because he resides in France 
with the animus Tnanendi. 

Third case, — J), goes to France in a dying state, in order 
to alleviate his sufferings, without any expectation of 
returning to England. 

This is the case which has suggested the doctrine that 
a change of residence for the sake of health does not in- 
volve a chaqge of domicil. The doctrine itself, as applied 
to this case, conforms to common sense. It would be 
absurd to say that D., who goes to Pau, to spend there in 
peace the few remaining months of his life, acquires a 
French domicil. But the doctrine in question, as applied 
to this case, is in conformity, not only with common sense, 
but with the general theory of the law of domicil. D. does 
not acquire a domicil in France, because he does not go 

(I) See p. 80, ante, 

(m) This u precisely what Hoshint v. MaUhtwa (25 L. J. (Ch.) 689, 8 
De G. M. & G. 13) decides, and dedcjes correctly. 
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to France with the intention of permanent or indefinite 
residence, in the sense in which these words are applied 
to a person settling in another country, but goes there for 
the definite and determinate purpose of passing in France 
the few remaining months of his life. The third case, now 
under consideration, is in its essential features like the 
first and not like the second of the cases already examined. 
If D. knew for certain that he would die on the day six 
months after he left England, it would be apparent that 
the first and third cases were identical. That the definite 
period for which he intends to reside is limited not by a 
fixed day, or by the conclusion of a definite piece of 
business, but by the expected termination of his life, can 
make no difiference in the character of the residence. In 
neither the first nor the third case is the residence 
combined with the proper anvrmiA maTiendi. 

In no one of the three cases we have examined is there 
any necessity, in order to arrive at a right conclusion, for 
reference to the motive, as contrasted with, what is quite a 
different thing, the purpose or intention of residence. 

We may now see that the contradictory dicta as to the 
effect of a residence for the sake of health, do not of 
necessity imply any fundamental diflFerence of opinion 
among the high authorities by whom these dicta were 
delivered. All these authorities might probably have 
arrived at the same conclusion if they had had the same 
circumstances before their minds. 

The court which gave judgment in HoahiTis v. Mat- 
thews {n) had to deal with the second of our supposed 
cases, and arrived at what, both according to common sense 
and according to theory, is a perfectly sound conclusion. 

The dicta, on the other hand, of the authorities who lay 
down, that a residence adopted for the sake of health does 
not involve a change of domicil, are obviously delivered by- 
persons who had before their minds the third, not the 
second, of our supposed cases. These dicta, again, embody 

(») 2.'5 L. J. (Ch.) 689, 8 De G. M. ^ G. 13. 
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what, in reference to such a case, is, as we have shown, a 
perfectly sound conclusion. Their only defect is, that they 
are expressed in terms which are too wide, and which 
therefore cover circumstances, probably not within the 
contemplation of the authorities by whom they were 
delivered ; and, further, that, while embodying a sound con- 
clusion, they introduce an unnecessary and misguiding 
reference to the motives which may lead to the adoption 
of a foreign domicil. 

(vi.) Officials generoJly, — Official residence in a country 
is not in itself evidence of an intention to settle there, 
because all that can (in general) be inferred from such 
residence is that the official resides during the time and 
for the purpose of his office. This is clearly so when the 
office is for a limited period. There is no reason to suppose, 
from the fact of a domiciled Englishman becoming Lord 
Lieutenant of Ireland, or Governor-General of India (o), 
that he means to give up his English home or domicil. 
The presumption is strongly (if not conclusively) in favour 
of trhe intention to retain his English domicil. 

Occasionally, however, official residence may be primd 
facie proof of a change of domicil. This is so when the 
office itself, from its tenure and nature, requires the official 
to make a home in the cpuntry where he resides. Thus, 
it has been suggested that if a domiciled Scotchman takes 
an English living, he may, on coming into residence, be 
assumed to have the intention of residing permanently in 
England, and hence to acquire an English domicil (p). 
Such a case is exceptional. As a rule, official residence is 
not a fact from which a change of domicil can be inferred, 
but much depends on the nature of the office. 

(vii.) An A7riba88ador{q), — An ambassador who resides at 
a foreign court in general retains his existing domicil, which 
is, in most cases, the country which he represents. 

(o) See AUemey-Oeneral v. PoUinger, 30 L. J. (Ex.) 284. 

(p) See judgment of Lord Jtffrty in AmoU y. Orotym^ 1846, 9 D. 142. 

{q) WuUahe, s. 47 ; PhSUimort, 88. 171->178; SUryy a. 48 ; WhairUm, s. 49. 
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Tb^-reasQp of this is obvious. The residence of au 
English am1>ass^or in France does not raise the slightest 
presumption of his intention tO make his home in prance, 
and it is possible, though not certain, that the duties of an 
ambassador may be held absolutely incompatible with his 
acquiring a domicil in thp country ^here he resides whilst 
h^ rpm^ins an ambassador. 

Jia ambassador, however, if he is before his appointment 
already domiciled in the country where he resides as am- 
bassador, retains his domicil in spite of his office, and 
this, though the domicil in the place of his residence 
is an acquired domicil, and the country which he repre- 
sents is his domicil of origin. D., an Italian, acquires a 
domicil in England. He afterwards is appointed the 
representative of Italy at the English court. D. retains 
his English domicil (r). Though in short an ambassador 
or attach^ does not in general acquire a domicil in the 
coimtry where he resides, this is simply the result of 
his residence being in general unconnected with any 
intention to reside permanently. In a case where it was 
held that an attach^ to the Poituguese Embassy retained 
the English domicil, which he had acquired before his 
appointment, the court say, " We are not saying that if 
" a man should have continued an attach^ for forty or fifty 
"years, that he would thereby, simpliciter, acquire an 
" English domicil, and that his property would be subject 
" to legacy duty. We affirm nothing of the sort. What 
we do affim^ is, that he, having acquired an English 
domicil, does not lose it ipso facto, without more, by 
" taking this office of an attach^ " (s). 

(viii.) A Consul. — A consul does not and cannot be 
presi^med to acquire a domicil by xnerely living in a country 
as consul. On the other hand, ho does not, \>y becpmiag 

(r) Heath v. Samtont 14 Beav. 441. 

(«) Attorney Omeral, v. KerU, 81 L. J. (Px.) 391, 397, jter BramtefU^ p. 
(<) f\lny V. Udny, L. R. 1 Sc. App. 441 ; Sharpc v. CVMp'n, h. R, 1 ^. & 
r>. 611 ; Tfte Indian Chxff, 3 C. iflobu 12, 22 ; A^i^w^c^ v. -jVVdo^i, < P. D. 1. 
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consul, lose i^py (Jomicil be aU*e<aily possessps. ^e length 
of his i-esidence as consul is immaterial {t), 

n, an Englishman, resides at Leghorn for twenty years 
as English consul. D. does not acquire an Italian domicil. 

(ix.) A Person in Military or Naval Service. — A soldier, 
&c., does not acquire a domicil in the place where he is 
stationed, but is domiciled in the territory of the sovereign 
whom he serves. 

The first part of this principle results from the nature of 
modem military service. A soldier does not and usually 
cannot " settle," or acquire a domicil in the place where he 
is stationed (u). For D., an English soldier, serving in 
Canada cannot, during his service, however long, settle in 
Canada. 

The second part of this principle is not supported by 
many cases, but is, it is conceived, so far well established 
that we may presume, unless there is evidence to the con- 
trary, that a soldier or sailor (in the naval service) is 
domiciled in the country of the sovereign whom he serves, 
i.e., that he means to have his home within the territory 
of that sovereign, or at least not within the territory of any 
other power. 

Hence the following results : — 

(1) A soldier or sailor in the service of his own 
sovereign retains the domicil which he had on entering/ 
the service, wherever he may he stationed. 

D., an Irish officer, though stationed in England, retains 
his Irish domicil of origin (x). 

D., a Scotchman, entering the Prjtish ^>TX^y, Te^aips Jus 
Scotch dqmicil, though stationed ip the colpniea (y). 

(2.) A person who enters the military or Tiaval service 
of a foreign sovereign ( probably) (icquires a domicil in 
the country of such sovereign, 

(tt) See judgpient of Watson, B. ; Re Steer, 28 L. J. (Ex.) 22, 26. 

{x) Telverton y. Yelverton, 1 Sw. ^ Tr. 574 ; 29 L. i. (P. & M') 34. 

(y) Compare AUomey -General v. Napier,^ px. 217, 20 ^. J." (ftx.) 178; 
Brown v. Sinit^, 1^ pea v. 44 1, 2] Ja J. (Oh.) 356, with Crctigie\. Leunn, 
SCnrt. 435. ' 
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D., a domicileJ Englishman, enters the Kussian army, 
and dies while serving in it. He, perhaps, may be presumed 
to have acquired a Russian domicil {z). A soldier or 
sailor who serves a foreign sovereign certainly does not 
acquire a domicil at the particular place where he is 
stationed. 

A question has further been raised, and not settled, 
whether a soldier who retains his rank in the service of 
one sovereign can, even by residence combined with the 
animua manendi, acquire a domicil in a country subject 
to another. 

The Privy Council thus express themselves on this point : 

" We do not think it necessary for the decision of this 
" case, that we should lay down as an absolute rule that 
" no person being the colonel of a regiment in the service 
" of the East India Company, and a general in the service 
" of her Majesty, can legally acquire a domicil in a foreign 
" country. It is not necessary, for the decision of this 
" case, to go so far ; but we do say that there is a strong 
" presumption of law against a person so circumstanced 
" abandoning an English domicil and becoming the domi- 
" ciled subject of a foreign power " (a). 

The matter becomes, in short, a question of evidence. 
There is the strongest presumption that D., who is in the 
service of the English Crown, does not, even though he 
resides in France, mean to reside there permanently, but 
this presumption probably might be rebutted by sufficiently 
strong evidence (6). 

(x.) A Person in the Indian Service. — The rules estab- 
lished with reference to the domicil of persons in tlie 

(£) See this ■tatement made arguendo in SomerviUe v. Somerv^le, 5 Vesey 
749a, 757, and apparently admitted by the court. Compare aho cases fmch 
as Oraigie v. Lemn, 3 Curt. 436, as to service under the East India Company, 
and WetUaket 8. 44. There maj be a difficulty in applying this doctrine 
in the case of states made up of several countries. See pp. 81, 82, ante. 

(a) Hodgson t. De Beauchetne, 12 Moore P. C. 285, 819 ; eor^. Bremer 
y. J^rcemon, 10 Moore P. C. 806. 

(&) AUomey-OeT^eral y. PotUnger, 80 L. J. (Ex.) 284, which, however, 
is not decisive. 
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service of the East India Company were peculiar (c), and 
are now admitted to have been anomalous. 

(L) A person in the military or covenanted service of 
the Company acquired a domicil in India {d). 

(ii.) The domicil thus acquired was technically termed 
and considered an "Anglo-Indian domicil" (e). 

Such a domicil was for testamentary purposes (to which 
the cases mostly refer) equivalent to an English domicil (/). 

(iii.) The Anglo-Indian domicil was in general retained 
after a person's return to Europe as long as he continued 
in the service of the Company and liable to be recalled to 
India, but such continuance was not absolutely incom- 
patible with the acquisition or resumption of another 
domicil, e,g,, in England (gr), 

(c) See PkUUmort, as. 154 — 162 ; Savigny, p. 69, note D., by Guthrie. 
Bruce y, Bruce, 2 B. & P. 229. 
Munroe t. Douglas^ 6 Madd. 379. 
Craigie v. Lewin, 3 Curt. 435. 

AUam^'General v. tiapier, 6 Ex. 217; 20 L. J. (Ex.) 178. 
Forbes v. Forbes, 28 L. J. (Ch.) 724. 
Hepburn v. Skirving, 9 W. R. 764. 
Hodgson v. De Beauchesne, 12 Moore P. C. 285. 
AUomeyOeneral v. PotUnger, 80 L. J. (Ex.) 284. 
CockreU v. CockreU, 25 L. J. (Ch.) 730. 
AUomeg-Oeneral v. FUzgeraid, 26 L. J. (Ch.) 743. 
AJJhrdiee v. OnsU>w, 83 L. J. (Ch.) 434. 
Jopp V. Wood, 34 L. J. (Ch.) 212 ; 4 De G. J. & S. 616. 
The transfer of the Government of India to the Crown by the Act for 
the better Oovemtnent of India (1858), and the Indian Succession Act, 1865, 
have deprived these cases of most of their practical importance ; but they 
stUl deserve careful study on two accounts. First, because they may stiU 
determine the domicU possessed by persons living in India before 1858. 
Secondly, because they have influenced the views of domicU adopted by our 
judges, and nntU the rules established by these cases were admitted to be 
exceptional, it was impossible to form any consistent theory as to the 
nature of domicil. D^niticn of Domicil, App., Note I. It is not 
certain that these cases do not apply to domicil acquired in India since 
1866. See the Scotch case, Wauck^ v. Waudhope, June 23, 1877, 4 R. 945. 
(<0 See cases dted in foregoing note. 

(e) As to expression ''Anglo-Indian domicil,** see judgment of Lord 
Cranworik, Moorhouse v. Lord, 82 L. J. (Ch.) (H. L.) 295, 298. 
(/) Bruce v. Bruce, 2 B. & P. 229. 

Munroe v. Douglas, 5 Madd. 379. 
{g) Attomey-Qeneral v. Pottinger, 30 L. J. (Ex.) 284. 
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(iv.) The rules as to an Anglo-Indian domicil did not 
apply either to persons residing in India for the sake of 
business (A), or to persons iii the service of the Crown, and 
stationed in India (i). 

These rules worked as follows : — D., a domiciled Scotch- 
man, went to India as a military oAcer or a surgeon in 
the service of the Company. Whilst in India, or during 
a return on furlough to Scotland, he made his will, and 
died, say, in the year 1850. The will was ihade in accord- 
ance with Ihe forms required by Scotch law, but not in 
accotdance with the forms required by English law. The 
will was invalid. D., in virtue of his Anglo-Indian domicil, 
was in effect considered a person domiciled in England, aiid 
the validity of his will was determined on the principles 
applicable to the will of a domiciled Englishilian. 

The rules as to Anglo-Indian domicil are in two respects 
anomalous. First, — ^A soldier, &c., stationed in India 
acquires under them a domicil in the country where he is 
stationed (A;). Secondly, — ^A person is held domiciled in 
a country where he certainly does not, in ninety-nine cases 
out of a hundred, intend to make his permanent home, and, 
therefore, where he would not in any other case be held to 
be domiciled (l). 

The explanation of the anomaly is not far to seek. "At 
" the time when those cases [on Anglo-Indian domicil] 
" were decided, the government of the East India Com- 
" pany was, in a high degree, if not wholly, a separate 
" and independent government, foreign to the government 
" of this country; and it may well have been thought that 
" persons who had covenanted obligations with such govem- 
" ment for service abroad, could not reasonably be con- 
" sidered to have intended to retain their domicil here. 
" Ttuy in fact became as much edrangedfrom this t(mnti% 

[h) Jopp r. Wood, 84 L. J. (Oh.) 212. 
(t) AUomey-^CMi/md v. Na^, l5 Bx. 217, 20 L. J. (fix.) l78. 
{k) See p. 189, aiUa, 

(0 Conf. language of ICindertley, V.C; Attardicev, On^otCf 83 L. J. (Ch.) 
484, 486. 
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" as if they had become the servants of a foreign govern- 
''vient'* (m), 

A servant of the Company gained an Anglo-Indian 
domicil, not because he was stationed in India, biit becaiise 
he entered into the service of what may be termed an 
Anglo-Indian power. This explains the fact that neither 
merchants nor persons in the military service of the Crown 
were ever held to acquire an Anglo- Indian domicil. 

(xi.) An Ecclesiastic. — A clergyman possessed of a cure 
must (it is said) be held domiciled at the place of his 
cure (n). 

The most that can be laid down is, that there is a strong 
presumption in favour of his intention to reside there 
permanently. There is no reason to suppose that if the 
fact were otherwise the presumption might not be rebutted. 

(xii.) A Servant — A servant (it is sometimes laid down) 
has the domicil of his master. 

UnlesSjhowever, domicil be identified with residence, there 
is not any authority in English law, or anjrthing in the cir- 
cumstances of modem life, establishing a definite rule, or 
even a presumption, as to the domicil of a servant. Whether 
he has, or has not, a ''permanent home" in the same 
country as his master must, as in other cases, depend upon 
the combination of fact and intention. The nature of the 
service may, under some circumstances, tell in favour, and 
in others against a presumption, that the servant adopts 
his employer's domicil (o). 

(xiii.) A Student. — There is certainly in English law 
nothing to justify any peculiar rule or presumption as to 
the domicil of a student. 

(m) Jopp V. Wood, 34 L. ^. (Ch.) 212, 219, per Turner, t.J. 

(n) Phifliffwre, s. 184. See, however, as to corporate character, p. 112, ante, 

{p) Contrast, for example, the poaitioa of a Scotchman settled as a 

gardener in England, with that of a Frenchman, employed as courier by an 

English family, travelling abroad on the Continent. See WtsUaket s. 48 ; 

PhUUmare, as. 140—148. 
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Komarks ^ to the domicil of the foregoing classes of persons, the 

going following points may be noticed : 

Fir^ — ^Several of the cases enumerated, such, cgr., as 
that of an ecclesiastic, a servant, or a student, present, in 
fact, no peculiarity whatever. The legal home of these 
persons is clearly fixed in accordance with the ordinary 
principles of the law of domicil. 

Secondly, — The other cases have most of them this 
feature in common, that each of the persons, such as a 
prisoner, or an ambassador, has a residence in one place, 
and a domicil in another ; and, further, that the residence 
exists under circumstances which preclude any presump- 
tion in favour of the existence of a domicil at the place of 
residence, but this will be found to result not from any 
special rule of law fixing the domicil of the persons in 
question, but from the fact that the circumstances of their 
respective positions, either, as in the case of a prisoner, 
make the existence of the animiis nmnendi impossible, or, 
as in the case of an exile, render its existence improbable. 
It is, of course, true that a person who is residing in a 
country, where for any reason he cannot or does not 
acquire a domicil, is, in accordance with the general rules 
of the law of domicil, unable to change the domicil which 
he possessed on coming to the country where he resides (g), 
but his domicil is in no special sense determined by law, 
and cannot, therefore, be termed with any strictness of 
language a necessary domicil. 

Thirdly, — It is often said that the reason why, in some 
of the cases under consideration, and in others which might 
be mentioned, residence does not produce domicil is that 
the residence is " involuntary," or " under compulsion " (r). 
What is intended by these expressions is no doubt true, 
viz., that where residence cannot be, or is not, a conse- 
quence or a result of a purpose or intention to reside 

(9) See Rules 5—8, pp. 67—36, ante, 

(r) Conf. €,ff, WaUakej b. 52, and the language of Lord Watbuiy, Udnjf 
▼. Udny, L. R. 1 Sc. App. 441, 458. 
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indefinitely (animus manendi), there cannot be a change of 
domicil; but the terms "involuntary/' or "under compul- 
"sion,"are so ambiguous, and so closely connected with logical 
and metaphysical problems, that they may lead, and have in 
fact led to confusion (s). Hence it has been laid down that, 
there must be a residence freely chosen, and not prescribed 
or dictated by any external necessity, such as the duties 
** of office, the demands of creditors, or the relief from 
*' illness " (<), whence it might be inferred that the effect of 
residence in producing a change of domicil depends not 
upon the presence or absence of the animvs Tnanend/i, 
bat upon the motive for the residence. This doctrine, 
which has already perplexed the discussion of the effect 
of residence abroad for the sake of health, must, unless 
rejected, lead to still further perplexity. It at once, for 
example, suggests the enquiry whether an Englishman, 
who resides abroad for the sake of economy, and therefore 
in one sense against his will, acquires a foreign domicil. 
This question, and the like enquiries, which can never be 
answered by a reference to motive, are disposed of by 
adhering to the sound principle that residence and the 
ariimua ma/nendi are the sole constituents of domicil. If 
these exist the motive for the residence becomes immaterial. 
The only way in which consideration of a person's motive 
for dwelling in one place rather than in another can be 
important is from its effect as evidence for the existence o. 
non-existence of the aniTaus inaneTidi. In all the cases 
mentioned, of residence induced, e,g.y by desire to escape 
from iUness, or by the necessity for performing official 
duties, it is only as evidence of intention that motive is of 
importance. If this once be perceived, it will be found 
best, as already suggested, to avoid as far as possible all 
reference to the question whether residence be voluntary 
or involuntary, except in so far as a man's willingness or 
unwillingness to reside in a country may be proof of his 

(s) See D^niiion of Domicil, App., Note I., for the perplexity introduced 
thereby into the subject of the meaning of domicil. 

(0 Udny V. Udny, L. R 1 Sc. App. 441, 458, per Lord Westbury. 

h 
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intending or not intending to make it his permanent 
dwelling place. 

Fourthly, — When the term involuntary, or under com- 
pulsion, is got rid of, and the true relation between motive 
and residence is perceived, we see how it happens that 
official residence is referred to, sometimes as a reason 
against, and sometimes as a reason for, assuming the 
acquisition of domicil (u). 

We have here to deal with a question of evidence. If 
the " official residence " is residence for a limited time, or 
for a special purpose, as in the case of a Governor-general 
of India, the nature of the office does away with the 
presumption in favour of the existence of the anirMiZ 
manendi. If, on the contrary, the office is one such as an 
ecclesiastical cure, which under modem arrangements 
requires a clergyman to make his home permanently in 
bis parish, then the nature of the office adds to the 
strength of the presumption that he intends to make his 
home where he resides. 

General One general observation as to the evidence of domicil 

tionaato deserves attention, viz.. that according to modern de- 
evidenceof cigions, there is scarcely any one circumstance in a 
man's life which is in itself absolutely conclusive in 
determining his domicil. This requires to be noted, 
because the earlier writers on the subject show a tendency 
to treat matters, which are only strong evidence, as being 
decisive criteria of domicil. Thus it is sometimes laid 
down that a man has his domicil in the country which he 
chooses as the residence of his wife and family, and the 
fact that D., who lives sometimes in Scotland and some- 
times in England, never takes his wife to Scotland, but 
keeps a house in London, where she always lives (x), and 
he when in England resides with her, is stated to be con- 
clusive evidence of D.*s having an English domicil. This 

(u) See Udny v. Udny, L. R. 1 Sc. App. 441. 458. Wettlakty b. 44. 
(x) PorbiM V. Forbes, 23 L. J. (Ch.)724 ; Kaij, 841. See Aitchuon v. Dunm, 
L. R. 10 Eq.-589. 
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statement appears, according to modern decisions, to be 
erroneous. The fact that D/s wife resides in London is 
strong evidence that D. intends to make London his home 
or domicile but it is evidence which may be rebutted, and 
there is no ground for laying down an absolute rule that a 
man is necessarily domiciled in the country where his wife 
and family reside. A similar criticism applies to the rule 
sometimes suggested that a person, e.g,^ an English peer (y), 
must be taken to be domiciled in the country to which he 
is tied by his political or official duties. In this, and in 
every other similar case, the fact that a man is bound in 
duty to reside in a particular place or country is evidence, 
in the absence of proof to the contrary, of an intention to 
reside there, but it is no more than evidence, and in 
modem times the courts have shown a marked disposition 
to look upon the question of domicil as a mere question 
of fact, to be determined not by general considerations as 
to the place where a person ought to reside, but by the 
actual circumstances of each particular case. 

(y) See ffamiUon v. Dallas, 1 Ch. D. 257. 
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PART III. 

LEGAL EFFECTS OF DOMICIL (a). 

A large number of rights are affected by the law of 
domicil. They are, that is to say, determined with re- 
ference to the law of the country where some person is or 
has been domiciled. A large number of rights on the 
other hand, such, for example, as rights to immoveables or 
land, are quite unaffected by such law. 

The object of the rules in this Part (fc) of this treatise is 
first to determine what are the rights which are not (c) 
affected by the law of domicil, and which, therefore, may 
be excluded from our consideration ; secondly, to state 
what are the rights which are or may be affected by the 
law of domicil (d), and, lastly, this point being ascei-tained, 
to define the extent to which each of the rights which in 
any way depends on the law of domicil is affected by or 
subject to that law (e). 

It may be well distinctly to point out, what however it is 
hoped is apparent throughout the whole of this work, that 
the rules stated in it are the rules put in force by English 
courts. Whether the same rules are or are not adopted 
by the courts of other countries is a question with which 
the present treatise has no direct concern. 

(a) Story, 88. 50— 230«, 874— 428A, 464—512. 

WuOaie, as. 897 -407, 260—878. 

PhiUimore, ml 381—884, 890—564, 581—692, 757—779, 868—879. 
(6) Rules 20—78, pp. 160—329. 
(c) Kule 20, p. 150, po$t, 
{d) Rnles 21, 22, pp. 158, 157, pott. 
(e) Riilen 28—73, pp. 159—329, pout. 
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CHAPTER I. 

BIGHTS AFFECTED BY THE LAW OP DOMICIL. 

Bole 80. Rule 20. — The law of domicil does not affect 



Righta not rights in respect of 

afiFected by /^\ • i_i / \ 

domicil. (1) immoveables (a) ; 

(2) contracts (with the exception of marriage, 

and contracts (6) having reference to 
marriage) ; 

(3) torts ; 

(4) procedure. 

(1) im- AH questions whatever connected with immoveahles, or 
moveables, jjj popular language land, are determined by the lex 
situs (c), i.e., by the law of the country where the land is 
situated. ^' The general principle of the [English] common 
'' law is, that the laws of the place where such [immoveable] 
" property is situate, exclusively govern in respect to the 
"rights of the parties, the modes of transfer, and the 
"solemnities which should accompany them" (rf). The 
capacity or incapacity also to take or transfer such property 
depends (according to English law (e) ) on the lex situs, 
and not upon the lex domicilii, 

(a) See for meaning of immoveables, pp. 30, 86 — 39, wnU, 

(6) See Rules 60—62, pp. 268—276, poit, 

(c) .See for meamng of lex iitui, pp. SO, 86, ante, 

(cO Story, B. 424. See ss. 428, 484, 436, 454, 468. Birtv^ittU ▼. Vardiil, 
2 GL & F. 571. 

(e) This should be noted, because foreign jurists, while agreeing with the 
principle that the transfer, acquisition, &a, of immoveable property 
depends on the lex titut, generally hold that all questions of capacity 
depend on the person's Ux domieUii, See «.jr., Savigny^ 8. 862, pp. 104 — 109. 



RIGHTS AFFECTED BY THE LA W OF DOMIC IL. 151 

D.» a domiciled Scotchman (/), bom before but legiti- 
mated by the marriage of his parents, is capable, according 
to Scotch law, of being heir to immoveable property. 
According to English law, a person bom before the 
marriage of his parents, is not capable of inheriting 
immoveablea D. cannot inherit English real estate {g). 

D., domiciled in France, sells an English estate to A. 
The sale is invalid if it does not comply with all the 
requirements as to form and otherwise of English law (A). 

Theforvud validity of a contract, e.g., whether it must (2) Con- 
be made by deed or not, depends on the law of the country *~*^ 
where the contract is made (i). For the form required for 
a contract by the law of the place where it is made is both 
sufficient and requisite for its validity in England (k). 

The effect of a contract, so far as it depends on rules of 
law, is regulated by the law which the pai*ties are pre- 
sumed to have looked to in making the contract Where 
the contract is to be performed in the country where it is 
made, the law which they had in view is in general at any 
rate the law of that country. Where a contract is made 
in one place, and is to be performed in another, e.^., made 
in Italy and to be performed in England, the parties are in 



(/) See^ as to the ezpreaaion "domiciled Scotcliiniui," &c., p. 60, note (x), 
ante. 

ig) BiHwhisOe v, VardiU, 2 CI. & F. 671. See Rule 85, p. 181, pott. 

(A) Jiukt oi to IiMuneahfu, App., Note. IV. 

(t) See Story, ■. 242. 

{h) WuOake^Bs, 171, 178. Thii is not inconsiBtent with Leroux t. Brown, 
12 C. R 801, 22 L. J. (C. P.) 1. This case ooly decides that the 4th 
section of the Statute of Frauds applies to procedure, and that, therefore, 
no action can be brought in England on any contract within the terms of 
the 4th section which, though made abroad, i« not in writing. 

Foreign jurists appear to hold that foreigners traveUing in a country 
where they are not domiciled have often the option of contracting either 
according to the forms required by the law of the place where the contract 
is made {lex loci contraettui), or according to the law of the coxmtiy where 
they are domiciled {lex domicUii) : Savigny, b. 381, pp. 265 — 272 ; Bar, 
ss. 34 — 36. The view of English courts is that the use of the form pre- 
scribed by the law of the place where a contract is made is not optional but 
imperative. 
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many cases taken to have contracted with a view to the 
law of the place of performance. ** Where the contract," it 
has been laid down, " is, either expressly or tacitly, to be 
" performed in any other place [than that where it is made] 
"there the general rule is in conformity to the pre- 
" sumed intention of the parties that the contract as to its 
" validity (i), nature, obligation, and interpretation is to 
" be governed by the law of the place of performance " (m). 
But it may be that a contract is to be taken to be governed 
by the law of some place other than either the place where 
the contract is made or the place where it is to be per- 
formed, if from the expression or acts of the parties it may 
be reasonably inferred that they contracted with a view to 
the law of such other country (n). 
(8) Torts, The right to bring an action for a tort (e.gr., an assault 
or a libel) is in no degree affected by the lex domicilii, 
.either of the person wronged or of the wrongdoer, but 
depends on the combined effect of the law of the country 
where the wrong is done, and of the law of the country, 
viz., England, where the action is brought. For no action 
can be maintained in an English court in respect of a tort 
or wrong which is not an offence, both by the law of the 
place where it was committed, and by the law of England. 

X., for example, assaults A. in France, under circum- 
stances which would expose him to an action if the assault 
had taken place in England, but which do not make him 
guilty of any offence in France. A. cannot maintain an 
action against X. 

X. uses in France insulting language about A., which 
renders X. liable to proceedings in a French court, but 
which if used in England would not render him liable to 
an action in an English court A. cannot maintain an 
action against X. 

An action can, however, be maintained in an English 



[1) In 80 far as this does not depend upon its fonn. 

(m) Story, s. 280. See s. 268. 

(n) JJoyd V. GuibeH, 6 B. & S. 100, L. R. 1 Q. B. 115. 
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court for an act done in France, which is an offence by 
French law, and which would if done in England be an 
offence against English law (o). 

All questions connected with procedure are decided by (*) Pro- 
the law of the country in which the action is brought i^ex 
fori) (p), and our courts give a very wide sense to the term 
" procedure," including in it, for example, the question 
whether an action is or is uot barred by a statute of 
limitations. 

Rule 21. — The law of domicil affects rights in Bale 21. 
respect of Rights 

(1) status y or personal capacity (g') ; don^dL ^ 

(2) marriage (r) ; 

(3) divorce (5); 

(4) moveables {t). 

The law of domicil affects, though it does not wholly 
govern, the rights enumerated iu this rule. 

Every person has a certain civil status, consisting of his l. Statut. 
capacity for the acquisition and exercise of legal rights, and 
for the performance of legal acts. Thus D.'s status or 
personal condition may be that of the ordinary or average 
citizen, who is of full age, legitimate, unmarried, and so 
forth, and has incurred no legal disability. Such a person 
has in England the capacity to inherit, to make a will, to 
bind himself by contracts, to change his domicil, and the 
like. His status, just because it is the average or ordinary 
condition, receives no special name. D.s condition or 

(o) See PkUli^ V. Eyre, L. R. 4 Q. B. 226, 287 ; Ibid, L. R. 6 Q. B. 1 
(Ex. Ch.) ; The HdOey, L. R 2 P. C. 193; The Maxham, 1 P. D. 107 ; 
Dicey on Partiti to an Action, p. 57. 

{p) SUyry, s. 568. 

(9) See RiileB 23—48, pp. 169— 199, potL 

(r) See BvleB 44—45, pp. 200—224, pott ; and also Rules 60—62, pp. 
268—276 po9t. 

(f ) See Roles 46—48, pp. 225—243, post, 

{t) See Rules 59—72, pp. 266—316, poH, 
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status, on the other hand, may differ from the ordinaiy 
standard, in that be has legal capacities, which either fall 
short of, or exceed those of, the ordinary citizen, so that he 
occupies a position, by virtue of which, as it has been 
expressed (u), what is law for the average citizen is not law 
for him. Thus, if he is illegitimate, he does not inherit in 
cases in which the average citizen would do so. If he is 
an infant he is not bound by contracts which bind others. 
If he is married he has rights, and incurs liabilities beyond 
those of the ordinary or average citizen. As D.'s position 
is in these instances marked off from, and contrasted with 
the condition of ordinary citizens, it receives a name such 
as that of illegitimacy, infancy, &c., and is clearly recognised 
as a status. In either case, D. has a status which may, in 
very general terms, be described as being "the legal position 
" of [D.] in or with regard to the rest of a community" (x). 
From the nature of status it is apparent that the term 
is a relative one, varying according to the laws of different 
communitiea D., for example, may be legitimate if his 
status is to be determined by the law of France, illegitimate 
if it is to be determined by the law of England. In no 
matter moreover do the laws of different countries differ 
more widely than in their rules as to status. Conditions, 
such as that of slavery, infancy, monastic celibacy, or civil 
death, which are known to the law of one state are unknown 
or absolutely repugnant to the legal system of another. 
Conditions^ again, which in one form or another exist 
throughout the civilized world, are in different countries 
governed by different rules, and involve different incidents. 
Minority, to take one example, may terminate imder one 
law at eighteen, under another at twenty-one, under a third 
at twenty-five (y), and it may safely be asserted, that in 

(u) See WetOake, b. 89. 

(«) Niboyet v. Niboyd, 4 P. D. 1, 11, |)er BreU, L. J. 

iy) The age of majority is in England, France, Italy, Bavaria, Saxony, 
Russia, twenty-one ; in Hesse twenty-two ; in Holland twenty-three ; in 
Austria twenty -four; in Prussia, Wurtemberg, Brunswick, Denmark, Spain, 
Portugal, Mexico, and Norway twenty-five. See Piore^ p. 295, and Levi 
IrUemalioruU Commercial Law, pp. 20, 22. 
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almost every different countiy the incapacities or the 
privileges of a minor are somewhat different. 

When, therefore, it is necessaiy to determine what is a 
person's status, and how far his rights or acts are affected 
thereby, it is necessary, further, to determine what is the 
law with reference to which his status or condition must be 
fixed. Whether our courts have on this subject adopted 
any one invariable principle, may be doubted (z), but they 
have, of recent years, gone so far as to hold that an 
individual's legal condition is, in many cases, liable to be 
affected by the law of his domicil (a), and, perhaps, may 
be said to have adopted in a very general way the rule 
that status depends pi^Tnd facie on domicil, though in 
practice the rule is subjected to limitations and exceptions 
which often go near to invalidating it (6). 

Marriage is a contract which involves a change of status, 2. Marri- 
and probably on this account English courts have in this •««• 
case adhered to the principle which they have not fully 
maintained in other instances, that capacity to contrac6 
being a question of sta^tvs depends on the law of the 
contractor's domicil, and hence that a person cannot 
contract in another country a marriage which he or 
she is incapable of contracting by the law of his or her 
domicil (c). 

Marriage being a contract, the formal requisites of the 
contract are, as in other cases, subject in general to the 
lex loci contra^ctvs (d). 

The result is that the validity of a marriage with the 
rights depending on its validity is governed by two different 

(«) See further, pp. 163—168, post. 

(a) Bee SoUomayor r, Jk BwrroM, 3 P. D. 1 ; Udny t. Udnff, L. K 1 Be. 
App. 441. 

(6) See MaU v. RcherU, 3 Esp. N. R 163. 

(c) See Role 44, p. 200, jxm^j^ ^rool; v. Brock, 9 H. L. 0. 193 ; SoUomayor 
V. Jk Barros, 3 P. D. 1, and notice that the cases in which it has been held 
that the consents of parents, &c., belong to the formalities of the marriage 
may be wrongly decided, but'^do not affect the principle that capacity to 
contract depends on the law of domidL 

{d) See p. 151, ante. Rule 44, p. 200, pottt, and Rnle 45, p. 217, pott. 
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laws — viz., first, by the law of the parties' domicil which 
determines their capcidty to contract; secondly, by the 
law of the place where the marriage is celebrated, which 
determines in general the foi^ial requisites of the marriage. 

3. Divorce. The connection between divorce and the law of domicil 

is peculiar. 

The effect of a divorce is to change the stcdus of both 
the divorced persons. The question, therefore, arises, 
what are the courts which have jurisdiction, or, in other 
words, the right to effect such a change of status f The 
doctrine that status depends upon the law of a person's 
domicil supplies the answer, and suggests (if it does not 
necessitate) the conclusion that jurisdiction in matters of 
divorce belongs to the courts of the country where the 
parties are domiciled, and, in general, to these courts only, 
and this is the conclusion at which, subject to considerable 
limitations and exceptions, our courts have arrived (e). 
The rule that jurisdiction in divorce depends exclusively 
upon domicil involves, as far as it is maintained, the 
doctrine that the right to divorce depends upon the law 
of the domicil of the parties at the time of the divorce. 

4. Move- The general relation between rights over moveables (/) 
* ®*' and the lex domicilii may in very general terms be stated 

as follows : — 

First — Capacity for the assignment of moveables depends 
in general (g) on the law of the owner's domiciL 

Secondly, — ^When a person's moveable property is or 
may be assigned or transferred as a whole, as in the case 
of marriage, bankruptcy, or death, the effect of the trans- 
action or event which causes or may cause such transfer is 

(e) See Bole 46, p. 225, po^t. Compare WUacm v. WiUm, L. R. 2 P. & D. 
485 ; Firebrace v. Firebrace, 47 L. J. (P. D. k M.) 41, with Niboyet ▼. 
Niboyet, 4 P. D. 1. See also Theories of Divorce^ App., Note VI. 

(/) See especiaUy Rules 49-^2, pp. 244^249, pott, and Rule 59, p. 26^, 
pott, 

{g) This statement must, however, as regards the individual assignment 
of a moveable, for example, by a sale, be taken subject to the role thftt % 
title acquired in accordance with the law of a place where a moveable is 
situated {Uz aii^is) is valid. See Rules 55 — 57, pp. 255 — 264, potL 
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(subject to considerable exceptions) determined by the law 
of the owner's domicil (A). 

These are the cases to which the maxim Tnohilia 
aequwrUur personam applies. It is a brief form of stating 
the principle that a person^s moveable property is for 
many purposes, and especially when it is dealt with as a 
whole, considered by a fiction of law as situated in the 
country where its owner is domiciled, and therefore subject 
to the laws of such country. Thus, if D., an Englishman, 
domiciled in Paris, dies intestate in London, the furniture 
of his house in London is distributed by our courts in 
accordance with French law (i) ; that is, it is dealt with 
as the French courts would deal with the goods of an 
Englishman domiciled in France if the goods were, in fact, 
situated in Paris at the time of his death. 

Thirdly. — The law of domicil affects, though only to a 
slight degree, the individual assignment of moveables, as, 
for example, by gift or sale (k). The eflfect, however, of 
such a transaction is mainly governed not by the law of 
domicil, but by the law of the country where a thing is 
situated {lex situs) (1), ' 

Rule 22. — The law of domicil aiTects the rights »^« 22. 



of the Crown to legacy duty, or to succession duty, Taxea on 

• j/*i ji > ii/\ succession 

in respect 01 a deceased person s moveables ym). affected by 

domicil. 

When a statute gives the Crown a right to duties, the 
Act may itself define either in express terms or by necessary 
implication who are the persons whose property it is 

(A) See Role 59, p. 266, poft. 

(») Rule 66, p. 291, potL 

(I:) See Rule 60, p. 245, poft. 

(0 See Rules 55—67, pp. 255—264, 'pott. 

(m) The rights dealt with throughout the greater part of this work are 
the rights of subjects, whether of the same sovereign or of different sovereigns, 
against or in respect of each other. The rights mentioned in this rule are 
rights of the Crown against or in respect of individuals. The two classes 
of rights are of a different character, and belong to different departments 
of law. They are each, however, affected by the law of domicil. 
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intended to charge with a tax. When such a definition 
is given, no ground exists for making the tax depend upon 
domicil (n). A statute may, however, not supply such a 
definition. This is the case with the Acts imposing 
legacy and succession duties. Under such circumstances 
the courts have to discover the intention of the legislature 
and determine who are the persons whose property is 
intended to come within the provisions of the Act. Though 
the word domicil is never mentioned in the Acts imposing 
legacy duty and succession duty, the courts have held 
that, as regards moveahles, these Acts are intended to 
apply to the moveable property of those persons, and, with 
some exceptions, of those persons only who die domiciled 
within the area to which the Acts apply — viz., the United 
Kingdom. Hence, liability to legacy duty or succession 
duty depends, as regards moveables in the main, upon the 
fact whether the owner does or does not die domiciled in 
the United Kingdom (which is, for the present purpose, 
one country or law district), and does not depend upon the 
actual situation of the moveables, the place where the 
owner dies, or the country where the successor is domi- 
ciled (o). 

(n) See, e.^., as to income tax, 16 & 17 Viet c. 34, & 1, Sched. D. 
AUarney-Oeneral v. Coote, 4 Price 188. 

(o) See further, Rule 73, and see pp. 818—329, pott, for seTeral different 
grounds on which the connection between liability to the payment of duties 
and domicil is placed. The aame principle is applied by our courts to 
Colonial Acts imposing sucoesdon duties. See Piatt v. Attome^Generai 
for New South WaU$, 8 App. Cas. 836 ; Peter ▼. StiriiTtg, 10 Ch. D. 279. 
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CHAPTER II. 

STATUS (a) Oft PERSONAL CAPACITY GENERALLY. 

Rule 23. — Any status existing under the law of Buie 28. 
a person 8 domicil is recognised as regards all trans- statut re- 
actions taking place wholly within the country ^totrans- 
where he is domiciled (6). ^J^S-y^f 

domidL 

Our courts recognise ^ery kind of status or personal 
condition held under the law of a country where a person 
is domiciled, in so far as such status affects acts done and 
rights exercised wholly in that country. Hence it has been 
laid down with substantial accuracy that " the status of 
persons with respect to acts done and rights acquired in 
the place of their domicil, and contracts made concerning 
property situated therein, will be governed by the law of 
that domicil; and that England .... will hold 



« 
« 



(a) See as to itatus, WuOdkt, m. 397—407 ; Story, as. 50—106 ; Phmu 
more, as. 365--389, 522—564; Wharton, ss. 84—126; Savigny, as. 862 
—365, pp. 104—129, and & 380, p. 250 ; Bar, as. 40—55. 

(6) Compare PkUlimore, a. 381 ; Wha/rUm, a. 125. FoUiottv. Ogden, 1 
Hy. BL 123, throwa some doubt on the principle of thia role if carried out 
to ita full extent. This, however, ia explained by Ogden t. FoUiott (in 
error), 3 T. R. 726, by which it aeema that the real ground of dedaion was 
that the confiacation by the atate of New York being made during the 
rebeUion was held by our courts inoperatlTe, even aa regarda property in 
New York. See judgment of Ktnyon, C.J., 3 T. R. 731 ; NaoUm ▼. 
Manning, 1 Mac. & G. 362, 364. 
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"as valid or invalid such acts, rights, and contracts, 
" accordingly as they are holden valid or invalid by the 
'* law of the domicil " (c). 

This clearly is so as regards any person domiciled in 
England. The transactions of such a person in England 
are, in so far as they may be affected by status, governed 
by English law. If D., for example, is a Frenchman 
domiciled in England, his capacity to contract in England 
depends on English law without reference to the law of 
France {d). 

The same priDciple applies to persons domiciled in a 
foreign country. English courts may refuse to adjudicate 
upon transactions taking place in such country {e). If, 
however, an English court undertakes to determine the 
effect of acts done and rights exercised in a foreign country 
where a person is domiciled, the court will recognise the 
effect of his status under the law of his domicil, without 
any reference to what would have been the status of such 
a person in England, or to what might or might not be the 
effect of his foreign status on transactions taking place in 
any other country than that of his domicil. 

Minority, for example, lasts in Prussia till the age of 
twenty-five. If, therefore, D., who is of the age of twenty- 
two and is domiciled in Prussia makes a gift, or sells goods, or 
enters into a contract at Berlin, the effect of the transaction 
will be judged of by our courts with reference to whatever 
be the privileges or incapacities of a minor under Prussian 
law. So, again, though civil death is not now known to our 
law (/), its effects on the rights of a person affected by it 

(c) PhiUimore, a. 881. 

(d) In many of the cases falling under this rule the l^x acttu (or Uw of 
the country where a tranfiaction takes place) and the lex domieilii are the 
same. It is, therefore, difficult to say for certain whether the character of 
the transaction is determined hy our courts with a view to the lex cictfu or 
the lex domieilii. Still the law of domicil would appear really to he the 
guiding consideration. • 

{e) See, for example, the rule as to torts committed abroad, pp. 150, 153, 
ante. 

if) See 1 Black. Comm., pp. 132, 133 ; 1 Coke lAU. 182. 
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in the country where he is domiciled will be noticed by 
our courts. If, for example, under the law of Spain, the 
property of a person who becomes a monk should devolve 
say on his heir, English law would recognise the fact of 
the property in Spain of a person there domiciled having 
through his taking monastic vows devolved upon his heir. In 
other words our courts would (it is conceived) to this extent 
at any rate recognise the effect of the monastic status (g). 

Rule 24. — Transactions taking place in Eng- B nie^l 
land are not affected by any statics existing under Tranaac- 
loreign law, which either England 

(1) is of a kind unknown to English law ; or^^^'by 

(2) iB penal (h). S" 

The law of England will not allow any staUts which is StaUu 
unknown to English law to have legal effects in England, to English 
Thus, even at the time when slavery existed in the English ^^' 
colonies the status of a slave was not recognised in 
England, and a master who brought his slave there lost 
the rights of ownership over him whilst in England (i). 
" Slavery/' it was laid down, " is a local law, and therefore, 
" if a man wishes to preserve his slaves let him attach 
" them to him by affection, or make fast the bars of their 
prison, or rivet well their chains, for the instant they get 
beyond the limits where slavery is recognised by the local 
law they have broken their chains, they have escaped 
from their prison and are free " {j ). On similar grounds, 
English courts will not in England give effect to a 

ig) Compare Santos v. Illidge, 29 L. J. (C. P.) 348, 8 C. B. N. S. 861 (Ex. Ch.). 
The case does not directly bear on the law of domicil, but is noticeable as 
showing the extent to which English courts will in regard to transactions 
in a foreign conntry recognise the existence of conditions such as slavery 
anknown to English law. See also the American case of Polydore v. 
Prince, Ware, 402. 

(A) See Story, ss. 91, 92, 94—104, 620— 625e ; Wharton, ss. 105—109. 
As to how far the last clause of the rule will apply to countries subject to 
the British Crown, qwere. 

{%) Somermti^t Case, 20 ; HoweWs State Trials, 1. See 2%e SUt/ve Grace, 
2 Hagg. Adm. Rep. 94. 

U) Forbes v. Cochrane, 2 B. & C. 448, 467, jper Best, J. 
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polygamous marriage {k). Nor will they give any effect in 
Eagland to disabilities arising from religious vows, fFom 
religious belief (as, for instance, where Jews or Protestants 
are under disabilities by the law of their domicil), or from 
••'civil death," or " infamy " (Q. 

All these are instances, and others might be given, of con- 
ditions which, as being foreign to English law are not recog- 
nised by our courts. Many of them are also examples of 
what we have termed a penal status, the effect of civil 
death or infamy being to deprive the person affected with 
it of his rights, and, therefore, might be brought under 
the second branch of the rule. 
FodaI a penal status means one which is imposed upon a 

person in order to deprive him of rights or to inflict 
punishment upon him, as where D. is affected with 
attainder. Such a penal statas though inflicted by the 
law of the country where D. is domiciled^ and though 
known to English law will not be allowed to affect D. as 
regards his rights to property in England. 

" It is a general principle that the penal laws of one 
" country cannot be taken notice of in another " (m). " I 
" would," says Lord Loughborough, " even go farther, and 
" say, a right to recover any .... specific property, such as 
" plate, or jewels in this country, would not be taken away 
'* by the criminal laws of another. The penal laws of 
"foreign countries are strictly local, and affect nothing 
" more than they can reach, and can be seized by virtae 
" of their authority : a fugitive who passes hither, comes 
"with all his transitory rights; he may recover money 
"held for his use, stock, obligations, and the like; and 
" cannot be affected in this country, by proceedings against 
" him in that which he has left, beyond the limits of which 
*' such proceedings do not extend " (n). 

{h) Hyde V. Hyde, L. R. 1 P. & D. 180. 

(0 See BUyry, as. 91, 92, 620—624 ; 1 Black Comm. 182, 188. 

(m) Ogden v. PolUoU, 8 T. B. 726, 788, per BuUer, J. 

(n) FoUioU V. Ogden, 1 H. Black. 123, 185. See also Wolf v. Oxkalm, 6 M . 
&. S. 92, 99 ; compare Lynch v. ProvUional Owemment qf Paraguay, Ij. B. 2 
P. & D. 268. 
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Rule 25. — In cases which do not fall within ^^^^' 
Kule 24, the existence of a status existing under the ?^^ ^^ 
law of a person's domicil, is recognised by English »<««^ re- 
courts, but such recognition does not necessarily 
involve the giving of effect to the results of such 
status (o). 

Three opinions at least may be held as to the relation Three 
between a person's status, or personal capacity, and the^^'JIJ*" 
law of his domicil. 

First view, — A person*s status depends (subject to (i) 8uau$ 
certain exceptions coinciding in the main with cases falling ^^onyon 
under Rule 24) wholly on the law of his domicil. Uxdomi- 

This is the view maintained by many foreign jurists, 
and notably by Savigny {p). 

According to this opinion a person who is legitimate, an 
infant, &c., by the law of his domicil, is to be considered as 
legitimate, an infant, all the world over. Thus, if D., 
a person domiciled in Scotland, is legitimate by the law of 
Scotland, he ought, though bom out of lawful wedlock (5), 
to be considered legitimate in England. So a person 
domiciled in Prussia who is of the age of twenty-two should 
be considered a minor in England till twenty-five, and 
on similar grounds an Englishman of twenty-two ought to 
be considered of full age in Prussia. 

From this view the consequence logically follows that 
not only the fact of a person having a particular status, 
e.g., of legitimacy, but also all the legal effects of such 
status ought to be everywhere determined by the law of 
his domicil. If, for example, D. is legitimate under the 
law of his Scotch domicil on account of his parents having 
married after his birth, he not only ought to be considered 
legitimate in England, but ought also (though he would 
be illegitimate according to English local law) to possess 

(0) For the authorities in support of this rule, see the authorities giyen 

in support of the rules as to particular kinds of ttatus, 

ip) Savigny, s. 862, p. 104. 

{q) See Rule 35, p. ISl^^pott. 

M 2 
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in England all the privileges of legitimacy, both as to the 
inheritance of real estate and otherwise. 

A person's civil status in short ought, on this view, to 
be " governed universally by one single principle, namely, 
" that of domicil, which is the criterion established by law 
" for the purpose of determining civil status'' (r). 

This principle has never been fully accepted by our 

courts, though of recent years they have shown a marked 

inclination to adopt it (s), 

(2) Statm Second view. — No statvs conferred only by the law of a 

of dondS person 8 domicil is to be recognised as regards transactions 

not pecog- taking place in another country. 

other Tina view is, in its most extreme form, the exact opposite 

oonntries. of the first theory. K it were completely carried out^ it 
would make status a matter purely of local law. No 
civilised state has ever fully adopted it, and English 
courts have certainly never gone the length of applying it, 
at any rate in its full extent, to the status of persons 
domiciled in England. 

Eminent writers have, however, held that the view now 

under consideration has been adopted by English law with 

regard to the status of persons domiciled in a foreign country. 

"While the English law remains as it is,*' writes Mr. 

(r) Udmy v. Udny, L. R. 1 Sc. App. 441, 457, per Lord We$Awr^ ; 
SoUomatfor v. De Barros, 3 P. D. 1. 

{$) The verbal admission of the correctness of this principle has been 
combined with the practical refusal to adopt it by means of considering 
features in a legal transaction which, in fact, involye questions of gUUus ma 
belonging to the form of the transaction, and, therefore, as depending on 
the lex loci eonlractiUf or, in more general terms, on the kx acha or law of 
the country where the transaction takes place. Thus, the necessity for the 
consent of parents to the marriage of a minor has been treated as belongin^^ 
to the formalities of the marriage {SoUomayor v. De Bofrot, S P. D. 1). 

Those states which, like Italy, wholly disconnect Hatnt and domicil by 
making personal condition depend not upon domicil but upon nationality 
or allegiance {Oodice Civile dd Regno ^ItaUa, Art. 6), adopt a yiew which, 
at bottom, is not very dissiniilar from the first view, which we may call 
that of Savigny, since, though differing from him as to the test by which 
to determine what is the country to which an individual belongs, they 
agree with him in holding that a person^s gtatut under the law of the 
country to which he belongs ought to be his tUUuM in every other country. 
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Westlako, " it must, on principle, be taken as excluding, 
in the case of transactions having their seat here, not 
only a foreign age of majority, but also all foreign deter- 
mination of status or capacity, whether made by law or 
" l>y judicial act, since no difference can be established 
" between the cases, nor does any exist on the continent" (u). 
The question, therefore, whether a person domiciled in 
France should, in respect of transactions in England, be 
considered, dg,^ an infant or not, would on this view depend 
wholly on English law, without any reference to the law of 
France. If he were below twenty-one he would, if he were 
above twenty-one he would not, be considered an infant. On 
the same grounds, the liability of a domiciled Englishman of 
eighteen in respect of a debt incurred in Scotland would, even 
in our courts, depend on the law not of England but of Scot- 
land (aj). Yet, though several instances maybe cited in which 
our courts have refused recognition to a stains imposed by 
the law of a person's domicil in respect of transactions not 
taking place in the country where he was domiciled, they 
have not at any time adhered consistently to the principle 
of refusing such recognition, and every year they show less 
inclination to adopt this principle, or, at any rate, to carry 
it out (y) to its full extent. 

(tt) WeaUake, s. 402. See also Siory, b. 98, from which it appeara that 
he held that no role could be established as to the recognitioii of gtatut. 
Westlake's view of the state of English law, which was a fair in- 
ference from the cases in existence when he wrote (1858), would probably 
now be modified on account of the decudons and dicta which have been 
delivered during the last twenty years. See especially SotUmayor v. De 
Banvt, 8 P. D. 1 ; Udny v. Udity, L. R. 1 Sc. App. 441. 

(x) Male V. Roberta, 3 Esp. N. R. 163. Compare 2 Fraaer, TreaHte on 
ffuaband and Wife (2nd ed.) pp. 1817, 1818 ; Sforza v. Sandilanda, 5 Jur. 
398 ; 2 S. & McL. 214. 

{y) Contrast e,g. JohntUme v. BeaUie, 10 CL & F. 42, 114, with StuaH v. 
BvUj 9 H. L. C. 440; and compare BiHwhistle v. Vardill, 2 CL & F. 571, 
with SkoUawe v. Young, L. B. 11 Eq. 474 ; see also Boye$ v. Bedale, 88 L. 
J. (Ch.) 288; Goodman v Goodman, 8 Giff. 648; Sinumin v. MaUac, 29 
L. J. (P. & M.) 97; 2 Sw. & Tr. 67. A comparison of these cases 
exhibits a distinct tendency on the part of the courts to approximate in 
practice to the foreign theory that atattta is regulated wholly by the lex 
domieiUL 
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(3) The Third view. — ^The existence at any rate of a status 

btrt not^^ imposed by the law of a person's domicil ought in general 
neoesBarily, to be recognised in other countries, though the courts of 
of 9uau8 such countries may exercise their discretion in giving 
depends on operation to the results or effects of such status, 
eOU. This is the principle (if so it can be called) which is 

meant to be stated in the rule under consideration (z), and 
which, it is conceived, most nearly corresponds with the actual 
practice of our courts. It constitutes a kind of practical 
compromise between the first and the second view (a), 
and enables the courts to recognise the existence of a 
status acquired under the law of a person's domicil, while 
avoiding the practical difficulties which arise from sub- 
jecting legal transactions to rules of law which may 
be unknown in the country where the transaction takes 
place. 

The operation of the rule may be thus illustrated : 
D. is the son of a person domiciled in France, and is 
legitimate according to the law of France in consequence 
of the marriage of his parents after his birth. His legiti- 
macy is certainly for some purposes recognised by English 



(2) Rule 25, p. 163, anU. 

(a) This principle oomes Y&ry near to the opinion of some jmriBts that » 
distinction ought to be made between the existence of » sto/iu, for example, 
infancy, and the legal results or effects of it, and that while the existence 
of the siatua ought to be determined wholly by the law of the person's 
domldl, the extent to which effect should be given in other countries to the 
results of such sUUum^ e.g., to the infant's incapacity to contract, dcfpends 
upon other laws, as, for example, the kx loci coniraetuSf or the law of the 
place where the contract is made, As a speculative view, this opinion is 
obviously open to criticism, but it represents in a theoretical form the 
difficulty which the law courts of any country are certain to feel in practioe 
of either referring questions of tiatta whoUy to the Ux donUeiUi^ or on the 
other hand entirely refusing recognition to personal conditions imposed by 
the law of a person's domioiL 

The great practical inconvenience of holding that a man of twenty* 
four who enters into a contract in England is not bound by it here, 
because by the law of his Spanish domicil he is a minor, may be taken as 
one illustration of the difficulty of canying out to the foil that 
depends upon the law of domicil. 
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courts (c). On the other hand he is not allowed by English 
tribunals the whole of the advantages which^ had he been 
bom before marriage, would have accrued to him under 
English law as his father's heir, for he is not allowed to 
succeed to English real estate (d). 

So, again, the fact that a person is appointed guardian 
of an infant under the infant's lex domicilii is certainly 
recognised as a fact by English judges («), but it cannot be 
said that the powers of a foreign guardian are, as such, 
recognised in England (/). 

When, however, the bearing of the rule is understood, General 
two pomts With regard to it become apparent. rnle. 

The rule in the first place, though it is all which can be 
extracted by way of principle from decided cases, is seen 
to be so vague as to be of comparatively little use for 
practical purposes. The fact that the existence of a 
particular stdtus under a person's lex domicilii is generally 
recognised does not answer the important question how far 
the capacities or incapacities of an individual under the 
law for example of his French domicil, will be allowed by 
English courts to affect transactions in England. The 
answer to this enquiry (as far as in the dearth of authori- 
ties it can be given at all), must be sought for in the rules 
deducible from English decisions with regard to the recog- 
nition to be given to particular kinds of personal condition 
or etcUus {g). 

The rule in the second place applies to two different 
classes of cases, that is to say, to cases in which English 
courts have to consider the effect to be given to an English 
status as regards transactions taking place out of England, 

(c) SkoUawe ▼. Young, L. R 11 Eq. 474. 

(cO Role 35, p. 181, po§L 

(e) See Nugent y. Vetzera, L. B. 2 £q. 704. 
IH Savini ▼. Lmuada, 18 W. B. 425. 

(/) StuaH V. BuUy 9 H. L. C. 440. See Rules 28—30, pp. 172—178, poit, 

{g) The effect of Rule 24, p. 161, ante, must always be borne in mind. It 
deuies any effect as regaiids transactionfl in England to whole classes of 
personal conditions, e,g., slayery. 
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and to cases in which English courts have to consider the 
effect to be given to a foreign status as regards trans- 
actions taking place in England. 

When, however, the decisions as to particular kinds of 
status are examined, it will be found that they throw, 
comparatively speaking, little light on the answer to the 
question what are the limits within which our courts will 
recognise the effect of an English stattus on transactions 
taking place abroad ? We may probably, indeed, conclude 
that their inclination will be to give effect to an English 
statiis as regards transactions in a foreign country ; thus, 
a married man domiciled in England, is under English 
law, guilty of bigamy if he marries in a foreign country 
where he is not domiciled, even after he has obtained 
a divorce from the courts of that country (A) ; a person 
domiciled in England is incapable of marrying his deceased 
wife's sister, and cannot rid himself of such incapacity 
by marrying in a country where such a marriage is law- 
ful (i) ; and a person who, being domiciled at birth in 
England, is bom out of lawful wedlock is incapable of 
legitimation under the law of a foreign country (k). On 
the other hand the tendency of our courts seems to be to 
hold that as regards capacity to contract, and in several 
other respects also, the effect of an English status is even, 
as regards a domiciled Englishman, overridden by the law 
of the country where a contract or other legal transaction 
takes place (l). 

The decisions throw more light on the answer to the 
enquiry what are the limits within which our courts will 
recognise the effect of a foreign stains on transactions 
taking place in England, and make it possible to state in 
several cases rules with regard to the effect of a foreign 
status, which may be considered to be applications of the 
rule now under consideration. 

(A) LoOcy't Case, 2 CL & F. 667. 

(0 Brook V. j9roo2;, 9 H. L. G. 198, and Rulee 44—45, pp. 200—228 jemmI. 
(h) Re Wright't TruHs, 25 L. J. (Ch.) 621, 2 K. & J. 696. 
{I) See Rules 31, 87, pp. 177, 198, post. 2 Fra$er, TreatUe on Hu»bamd 
and Wife, (2nd ed.) pp. 1317, 1818. 
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CHAPTER III. 

PARTICULAR KINDS OF STATUS. 

A. — Parent and Child (a). 

BiULB 26. — ^The power of a parent, whether Bniege. 
English or foreign, over the person of his child ^^^^:^ 
while in England, is not affected by the law of the SJ^^chfld. 
parent's foreign domicil (6). 

By the law of England the parental authority of a foreign Power 
father over his child is recognised, but " the authority so ^f c'hna^" 
recognised is only that which exists by the law of 
England. If, by the law of the country to which the 
" parties belonged, the authority of the father was much 
" more extensive and arbitrary than in this country, is it 
" supposed that a father would be permitted here to trans- 
" gress the power which the law of this country allows ? 
" If not, then the law of this country regulates the authority 
" of a parent of a foreign child living in England by the 
" laws of England, and not by the law of the country to 
" which the child belongs " (c). 

(a) See St/ory^ s. 468a. 

WetUake, b. 405. 

PMlUmore, as. 522->531. 

Whartfyiij as. 252—256 (a). 
(6) See J<^n9Ume ▼. BtaUU^ 10 CI. & F. 42, 114. Nugent v. VeUera^ 
L. R. 2 Eq. 704. 
(c) JokMiom y. BeaUU, 10 GL & F. 42, 114. 
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D. is a Frenchman domiciled in France, travelling in 
England with his son of ten years old. D. flogs the child 
for some fault. Whatever the laws of France, D.'s authority 
to administer such punishment cannot be questioned in an 
English court, since D. has not exceeded the limits of 
authority recognised by English law. If, again, D. in 
punishing his son exceeds the limits of what is deemed 
by English law reasonable chastisement when inflicted by 
an English parent, D. cannot justify his conduct here 
by showing that the punishment is allowed by French 
law. 

Bide S7. Rule 27. — The rights of a parent domiciled in a 

Bightiof foreign country, over the moveables in England 

;Sid'8 belonging to an miant are, perhaps, governed by 

moveabiw. ^j^^ law of the parent's domicil, but are more 

probably governed while the infant is in England, 

by the ordinary rules of English law {e). 

There is little or no authority (except one case) as to a 
foreign father's rights in respect of the moveables of an 
infant. The tendency of English law to follow the maxim, 
mobilia aequuntur personam, rather favours the view that 
the parent's rights may depend on the lex domicilii. But 
the case itself (/) is not decisive. D. married M. in 
Holland, where M. was then domiciled. Under the marriage 
settlement of M., and a subsequent judicial compromise in 
Holland, their chil(Jren became on M.'s death entitled to 
one-fourth of certain property of M.'s in the pubhc Amds. 
By the Code Napoleon, which is the law of Holland, a 
surviving parent has, while children are under the age of 
eighteen, the enjoyment of their property. D. and M. 

(e) Oambier v. OamhieTf 7 Sim. Rep. 263. 

PhiOimore, ■. 529. 

Wharton, b. 256. 
(/) Gambier ▼. (?BmMer, 7 Sitii. Rfcjj. ^68. 
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removed to, and became domieUed in England, and had 
children bom to them there. M. died, and the children 
being under eighteen, the question arose as to D.'s rights 
in respect of their property in the English funds. It was 
held that D. had no right to it. 

The grounds of the decision were thus explained : 
" By the Code Napoleon, which is the law of Holland 
as well as of France, when children are under the age of 
eighteen, their surviving parent has the enjoyment of 
their property until they attain that age. Bid that is 
nothvng tnore than a mere local right, given to the sur- 
vitnng parent by the law of a particular country, so long 
as the children remain subject to that law; and, as soon 
*' as the children are in a cov/ntry where that law is not 
" in force, their rights must be determine by the law of the 
" country where they happen to be. These children were 
'* never subject to the law of Holland ; they were both bom 
" in this country, and have resided here ever since. The 
" consequence is, that this judicial decree has adjudged 
" certain property to belong to two British bom subjects 
" domiciled in this country ; and so long as they are 
domiciled in this country their personal property must be 
administered according to the law of this country. The 
claim of their father does not arise by virtue of the con- 
tract, hit solely by the local law of the country where he 
was residing at the time of his nuirria^e ; and, therefore, 
this property must be considered just as if it had been an 
English legacy given to the children, and all that the 
" father is entitled to is the usual reference to the Master, 
" to inquire what allowance ought to be made to him for 
" the past and future maintenance of his children" (.a). 

All the parties were domiciled in England, and, there- 
fore, the case may have been decided on the ground of 
domicil; but the expressions in the judgment seem to 
imply that the rights of the children must be detettnined 
by the law, not of the domicil, but of the country where 

(^) Qambier v. Oambter, 7. Bttn. 2«8, 270, ptr Shadwdl, f .-C. 
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they happen to be, which, in this case, was England, although 
the same country happened to be that of their domiciL 



B. — Guardian and Ward. 

^^^^' Rule. 28. — A guardian appointed under the law 
Foreign of a foreign country (called hereinafter a foreign 
no direct guardian) has no direct authority as guardian in 
fn E^*^ England {h) ; but the English courts recognise the 
^^ existence of a foreign guardianship, and will, in 

their discretion, give effect to a foreign guardian's 

authority over his ward (i). 

A foreign guardian has, as such, no rights in England. 
Guardianship is considered by our courts as an institution 
existing under the local law of the country where the 
guardian is appointed, and as being, in fact, part of the 
administrative law of that country. The rights, therefore, 
of a guardian are considered not to extend beyond the 
limits of the country where he receives his appointment. 
Hence a Scotch guardian appointed in Scotland has (it has 
been held (A;) ) no authority in England. 

" Foreign tutors and curators cannot be English guar- 
" dians without being able to derive their authority from 
" some one of the sources from which the English law 
" considers that the right of guardianship must proceed ; 
" and it has before been shewn that the rights and duties 
of a foreign tutor and curator cannot be recognised by 
the courts of this country with reference to a child re- 
" siding in this country. The result is, that such foreign 
"tutor and curator can have no right as such in this 

{h) Story, 8. 490 ; WesOake, a, 402 ; Phmimore, as. 6i»— 558a / Jckmr 
9tone V. Beattie, 10 Gl. & F. 42. 

(♦) Nugent v. Vetzera, L. R. 2 Eq. 704 ; StuaH v. Bute, 9 H. L. O. 440 ; 
Di Sa/vini v. L(m9ada, 18 W. R. 425. 

(k) Johnstone v. Btaitie, 10 CL & F. 42. 
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" country, and this so necessarily follows, from reason 
and from the rules which regulate, in this respect, the 
practice of the Court of Chancery, that it could not be 
" expected that any authority on the subject would be 
" found " (Z). 

The effect of this language is, it is true, modified by But recog- 
expressions used in a later case (tti), but it still expresses ^^tain* 
the principle of English law. Hence, in spite of the extent 
existence of foreign guardians, other guardians have on 
application been appointed by our courts (-n.). Foreign 
guardians have been prevented from removing their ward 
out of England (o), and foreign guardians who wish to 
exercise their powers in England must apply to the courts 
to be appointed English guardians (p). Whether or not 
the courts will give them authority is a matter of discretion, 
though the fact of the applicants being foreign guardians is 
of great weight in determining into whose custody the ward 
shall be committed (g'). 

For the courts in modem times certainly do recognise 
the existence (r) of the foreign guardianship. Hence where 
two infants, Austrian subjects, were sent to England for 
education, the Court of Chancery refused to interfere with 
the discretion of the guardian, appointed by an Austrian 
court of competent jurisdiction, when he wished to remove 
them from England in order to complete their education 
in Austria; but English guardians having been afready 
appointed the court refused to discharge the order by which 
they were appointed, and merely reserved to the foreign 
guardian the exclusive custody of the children to which he 
was entitled by the order of the foreign court («). The 

(0 JoKnOiOfn/t v. Beaitie, 10 CL k F. 42, Hi, per Lord OottenhanL 
(m) Stuart v. Bute, 9 H. L. G. 440, 470. 
(n) Johnttcme v. BeatUe, 10 CL & F. 42. 

Nvgemt ▼. Fetoeres L. B. 2 Eq. 704. 
(o) Damon ▼. Ja/y, 8 De G. M. & Q. 764. 
(p) See SUyry, b. 499a. 
(9) Ibid, 

(r) See Rule 25, p. 163, ante. 
(«) Nugent v. Vetura, L. K. 2 Eq. 704 
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9 

principles which guided the court were explained as 
follows : 

" I am now asked in effect to set aside the order of the 
"Austrian court, and declare that this gentleman so 
"appointed cannot recall his wards who have been sent 
"to this countiy for the purpose of their education. It 
" would be fraught with consequences of very serious 
"difficulty, and contrary to all principles of right and 
"justice, if this court were to hold that when a parent or 
"guardian (for a guardian stands exactly in the same 
" position as a parent) in a foreign countiy avails himself 
" of the opportunity for education afforded by this countiy, 
" and sends his children over here, he must do it at the risk 
" of never being able to recall them, because this court 
" might be of opinion that an English course of education 
" is better than that adopted in the country to which they 
" belong. I cannot conceive anything more startling than 
" such a notion, which would involve on the other hand 
" this result, that an English ward could not be sent to 
" France for his holidays without the risk of his being kept 
" there and educated in the Roman Catholic religion, with 
" no power to the fiebther or guardian to recall the child. 
" Surely such a state of jurisprudence would put an end to 
" all interchange of firiendship between civilised commnni- 
"ties. What I have before me is nothing more or less 
"than that case "(t). 

" With respect to the English guardians of these children 
" I hold that the court has power to appoint them, and I 
" continue those that have been appointed The case may 
" well happen of foreign children in this countiy without 
" any one to look afker or care for them, or who may require 
"the protection of this court to save them fix)m being 
" robbed and despoiled by those who ought to protect them. 
" These children, on the other hand, seem to have met with 
" nothing but kindness from their relations on all sides, but 
" it may be desirable that, so long as they remain in this 
"country, they should have the protection of guardians 

(<) NvgenA v. Feteera, L. R. 2. £q. 704, 712, per Wood^ V.-C 
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*' living within the jurisdiction. Out of respect to the 
authority of the Austrian courts, by which this gentle- 
man has been appointed, I reserve to him, in the order I 
'' am about to make, all such power and control as might 
"have been exercised over these children in their own 
country if they were there, and had not been sent to 
England for a temporary purpose. Taking that view of 
" the case I have not asked to see the children. I could 
" not be influenced by anything I might hear from them. 
'' I assume that they are most anxious to remain here, and 
not to go back to their own country, but I have no right 
to deprive the guardian appointed by the foreign court 
over them of the control which he has lawfully and 
properly acquired, has never relinquished and never 
abandoned, and under which authority alone they have 
remained here, and been maintained and supported 
" here " {u\ 

Where an Italian court had appointed guardians for an 
Italian infant, who came to England and, being made a 
ward in Chancery was with the consent of the Italian 
guardians placed in the custody of English guardians, who 
did not carry out the directions of the Italian guardians, 
the Court of Chancery, upon the application of the Italian 
court, appointed new guardians, and declared its readi- 
ness to carry out in all respects the orders of the Italian 
court with regard to the infant, so far as might be con- 
sistent with the laws of England {x). The position, there- 
fore, now taken up by the English courts appears to be 
this : A foreign guardian has (like a foreign administrator) 
no direct legal power in England (y), but may be appointed 
guardian by the English courts much as a foreign adminis- 
trator may take out letters of administration in England. 

The subject is one on which it is diflicult to lay down 
precise rules, both because in all matters of guardianship the 
courts act mainly on their discretion, and with reference to 

(u) Nufft/U V. Veizera, L. R. 2 Eq. 704, 712, 714, per Wood, V.-C. 
(x) IH Savini v. Lotuiada, 18 W. R. 425. 
(y) 8«e Role 25, p. 168, ante. 
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the particular circumstances of each case, and because the 
later decisions involve a recognition of foreign guardian- 
ship not in reality consistent with the doctrine of the 
earlier cases that the powers of guardians are strictly local. 
The authority of a guardian who is not appointed by 
the courts of the foreign infant's domicil (e.gr., of a guardian 
appointed by a French court for an Italian infant) will, it 
is conceived, not be recognised in England. 



Bole 89. 

Power 
of foreign 
gitardiftn 
in £ng- 
land over 
person of 
ward. 



Rule 29. — A foreign guardian has, unless inter- 
fered with by the courts, control over the person 
of his ward whilst in England (2). 

D., an Italian guardian, brings his ward, also an Italian, 
to England. D. takes his ward out of England. D. acts 
legally and does not expose himself to any legal proceed- 
ings for removing his ward. 



^^»^' EuLE 30. — A foreign guardian cannot interfere 



Foreign with moveables situated in England belonging to 

guardian i- j / \ 

no power mS Waxd (a), 
over ward's 
moveables 

in Eng- D., a French guardian of a French minor, sells to M. 

goods belonging to such infiaiit situated in England. D. 
cannot give a good title to the goods, and by selling them 
may possibly expose himself to an action for conversion. 

(z) Nugent v. Ketsera, L. B. 2 Eq. 704. A foreign guardian cannot 
exercise in England any powers over his ward which could not be exercised 
by an English guardian. See language of Lord CoUenham in JdknMUmt ▼. 
BeaUie, 10 CI. k F. 42, 118, 114 ; contrast language of Wood^ Y.-C, L. B. 
2 Eq. 714. 

(a) Story^ s. 504a. See American cast-s died by Story^ s. 604€i, note i, 
and observations of Wood, V.-C, in ScaU v. Benttey, 1 K. & J. 281, 284. 
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C. Infancy. 

KuLE 31.-T-An infant's capacity to bind himself ^^i^^' 
by a contract depends upon the law of the country infant's 
>vhere the contract is made (6) (?). to con- 

tract. 

The liability of an infant on contracts made by him in Infant's 
foreign countries probably depends (c) not on the law of oontracts 
his domicil, but on the law of the country where the con- ^^*^!^ °° 
tract is made. coiUra/ctut 

D., a youth of nineteen, domiciled in England, incurred 
debts in Scotland (cZ). D. was sued for the debts in England. 
It did not appear whether by the law of Scotland an infant 
would or would not have been liable for such debts. As 
the law of Scotland was not proved one way or the other, 
the plaintiff failed, but it was distinctly laid down that the 
validity of the contract must depend on the law of Scot- 
land. 

"It appears," said Lord Eldon . . . "that the 
"cause of action arose in Scotland, the contract must 

(6) Maie V. RcherU^ 3 Esp. 163. 

JkUrymple v. Dalri/mpfe, 2 Hagg. Const. 64. 
Scrimshire ▼. Scrinukire, Ibid,, 895. 
Simonin v, MaUae, 2 Sw. & Tr. 67. 
SUn-y, 88. 82, 332. 
PhUiimore, a. 384. 
WeHlake, s. 401. 
The direct autbority for this rule is Blighty being little else than Male w 
JtoberU, This case, however, has never been disputed, appears to ber 
confirmed by the cases on the validity of marriages by infants (suck 
as DalrympU v. Dalrymple), and is on the whole in keeping with th» 
tendency of English law to refer all questions of contract to the lex loci. Sear 
2 Fraaer, Huthand and Wife, 1317, 1318, for the view of Scotch courts on 
the analogous case of a married woman's capacity to contract, and In goodt 
of Duckets d'Orleans, 1 S. & W. 253. 

(c) f.e., according to English law, to which it must be borne in mind the 
Bules in this work always have reference. 
{d) Malt Y. RobtrU, 3 Esp. 163. 

K 
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" be, therefore, governed by the laws of that country where 
" the contract arises. Would infancy be a good defence by 
" the law of Scotland had the action commenced there ? 

" What the law of Scotland is with respect to the right 
" of recovering against an infant for necessaries, I cannot 
" say, but if the law of Scotland is that such a contract as 
'* the present could not be enforced against an infant, that 
" should have been given in evidence ; and I hold myself 
" not warranted in saying that such a contract is void by 
" the law of Scotland, because it is void by the law of 
"England. The law of the country where the contract 
" arose must govern the contract, and what that law is 
" should be given in evidence to me as a fact. No such 
" evidence has been given, and I cannot take the fact of 
" what that law is without evidence " (e). 

D., a man of twenty- two, is domiciled in a country 
where majority is fixed at twenty-five. He cannot, it 
would seem, on the ground of infancy, escape liability in 
England for a debt contracted in England (/). 

The following statement of the law by Mr. Westlake 
well deserves notice : — 

" The validity of a contract made out of England, with 
" regard to the personal capacity of the contractor, will be 
" referred in our courts to the Ux loci contractus; that is, 
"not to its particular provisions on the capacity of its 
"domiciled subjects, but in this sense, that, if good where 
" made, the contract will be held good here, and conversely. 
" Hence, if an Englishman of twenty-three should contract 
" in Prussia, where the age of majority is twenty-five, his 
" contract will be good here, because the Prussian courts 
" would apply our law on a question of status " (gr). 

This remark should be noticed as explaining what is 
meant in our rule by the expression law of the place where 
the contract is made {Ux loci contractus), which otherwise 

(c) Male V. RoherU, 8 Esp. 163, 164, perljatdiBldon, 
if) This, if Male v. Jloberts, 8 Eep. 163, is good law, is, I Uiink, an in- 
evitable inference from that case. 
iff) WestlaJse, s. 404. 
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may be misunderstood. The rule, however, itself can, even 
when rightly understood, be only laid down as "probably" 
correct For the courts have qtdte recently, as regards But quea- 
marriage (i), acted upon the principle that " aa in other con- how*^^ 
" f mc^,so in that of marriage, personal capacity must depend *^j» . 
" on the law of domicil " (A:), and it is not at all certain carried, 
that this principle will not be applied to all contracts made 
by persons under incapacities such as infancy. With the 
one exception of Male v. Roberts {I), there is not a single 
case decisive on the point (m). 

It may also well be doubted whether even supposing the 
rule under consideration to be well grounded, it can be 
applied to cases where an infant domiciled in England has 
entered into a contract abroad either without any con- 
sideration or for which he has not received any considera- 
tion. 

Rule 32. — The capacity of any person for the Buie 82. 
alienation of moveables depends (so far as the infant's 
question of infancy or majority is concerned) onfoj^*^^ 
the law of that person's domicil. ^^^^ 

The general rule is that the capacity for the alienation Capacity 
of moveables depends on the law of a person's domicil (''^)' ^^^^ 

Hence the capacity of an infant domiciled in England dependent 
to make a valid gift (o) or sale of goods must in general be ^„^jv. 
regulated by the law of England, even though the goods 
were at the moment of the transaction situated in France ; 

(t) See Rules 44, 45« pp. 200, 217, pat. 

{k) SotUmayor v. De Barros, 8 P. D. 1, 6. 

(0 3 Esp. 168. 

(m) Such cases as Simonin v. MaUac, 2 Sw. k Tr. 67, 29 L. J. (P. & M.) 
97. ScHnuhirt v. Scrim$hire^ 2 Hagg* Const. 895, Dalrympfe v. DaltympUt 
Ibid, 54, are explidnable on another ground, viz., that they onlj show that 
the necessity for a parent's consent to a marruige is to be considered as 
affecting only the formal requisites for a marriage. 

(n) See p. 248, potL 

(o) See as to the invalidity of a gift by an infant, Macpher$om on Infants, 
p. 458, Cokt LUt., p. 1716. 

n2 
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and the capacity of an infant domiciled in France to make 
a valid gift or sale of goods situated in England must> 
But this it would seem, depend on the law of France. The statement, 
modified however, that an infant's capacity depends on the law of 
by effect of ^jjg country where he is domiciled, must be taken with 
tractua and Considerable reservations. In the first place, alienation in 
o ex$nus. ggj^^j^j takes place in consequence of a contract, and it is 
by no means certain that the validity of a contract made 
by an infant and the ensuing alienation will not be judged 
of by our courts according to the law of the place where 
the contract is made (j)), thus, if D., an infant domiciled 
in England, makes in France a contract with A. to sell A. 
goods lying in England, and conveys such goods to A., it 
is possible that his capacity to effect a valid sale will be 
judged of by the law of France. In the second place, it is 
on the whole probable that in accordance with Rule o5 (q) 
a title to goods which is valid under the law of the place 
where the goods are actually situated will be held valid 
here, even though the person by whom they were given or 
sold was under an incapacity for alienation by the law of 
his domicil ; thus, if D., an infant domiciled in England, 
makes in France a gift of goods in his house at Paris to A., 
under circumstances which give A. a good title according 
to French law, A.'s title will probably be held good in 
England, even though D. is incapable of making a valid 
gift by English law. 

Rule 33. — An infant's testamentary capacity in 
respect of moveables depends on the law of the 
infant's domicil. 



Bole 83. 



Infant's 
teBta- 
mentary 
capacity. 



This rule is a mere application of the general principle 
that the validity of a will of moveables depends on the law 
of the testator's domicil (s), and is not affected by 24 & 25 
Vict. c. 114, ss. 1 and 2 (t). 

(jp) Male V. Roberta, 3 Esp. 163, and see p. 177, ante, 
{q) See p. 255, jpost, and also Rule 57, p. 262, po«£. 
(«) See Rules 67—68, pp. 293—297, ^poaU 

(4) See Parent and aUld, Rules 26—27, pp. 169—172, ante; OuardUm 
and Ward, Rules 28—30, pp. 172—176, ante. 
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D. Legitimacy (w). 

BuLE 34. — A child born anywhere in lawfiil Buieai 
wedlock {x) Is legitimate. chad bom 

in wedlock 
legitimate. 

If any dispute arises as to the legitimacy of a child 
ostensibly bom in lawful wedlock, it will be found that the 
matter in dispute is not the validity of this rule, but either 
the validity of the marriage {y\ or the proof of the fact 
that the child was bom in wedlock. 

The latter point in no way concerns the law of domicil. 

BuLE 35. — The law of the father's domicil at Bniess. 
the time of the birth of a child bom out of lawfiil child 
wedlock determines whether the child becomes, or ^ wJdiock 
may become, legitimate in consequence of thej'^^ 
subsequent marriage of the parents {legitiTnatio per ™»ted. 
suhsequens matriinonium) (z). 

Case i. — If the law of the father's domicil at the 
time of the birth of the child allows of legitimatio 
per suhsequens matinmonium, the child becomes, or 
may become, legitimate on the marriage of the 
parents (a). 

(tt) See as to legitimacy, Stfyry, 88. 87a, 93~93w, 10&— 106. 
Wetaake, as. 90—94, 406, 407. 
PhOUmore, as. 532—542. 
Wharton, as. 240— 250a. 
Savigny, a. 880, pp. 250—265. 
Bar, as. 101, 102. 
1 Fcelix, p. 82, note (d), 
(x) By marriage or wedlock in these roles is meant what is known as 
marriage among Christian nations. Reference is not, unless the contrary 
is expressly stated, intended to be made to polygamous marriages. See 
Kale 44, p. 260, Hyde v. Hyde, L. R. 1 P. & D. 180, and pp. 218, 214, post, 
{y) See as to validity of marriage, Rules 44, 46, pp. 200, 217, pott. 
(z) Udny y. Udny, L. R. 1 Sc. App. 441. JRe Wright*8 Trmts, 25 L. J- 
(Ch.) 621, 2 K. & J. 595. 
(a) Ibid. 
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Case ii. — If the law of the father a domicil at 
the time of the birth of the child does not allow of 
legitimatio "per suhsequens Qnatrinionium, the child 
does not become legitimate on the marriage of the 
parents (6). 
Person B^t a Dorson born out of lawful wedlock cannot 

born out •• . -r-, t t i , . 

t»f wed- be heir to English, real estate, nor can any one, 
c^not except his issue, inherit English real estate from 
him (c). 



be heir to 
En^Ush 
real estate. 



(i.) General According to the law of England, of the Northern States 

Mto7erf^^ of America, and of all countries governed by the English 

mation. common law, a child bom before the marriage of his parents 

cannot be legitimated by the subsequent marriage of the 

parents. According to the law of Scotland, of France, and 

of most countries which have adopted or have been 

influenced by the Roman law, such a child is or may be 

legitimated by the subsequent marriage of the parents. 

These countries, in short, allow what is technically known 

as legitimatio per suisequens matrimonium (d). 

This fundamental difference of law has given rise to 



{h) Re Wright's TruaU, 25 L. J. (Ch.) 621, 2 K. & J. 595 ; Shdden ▼. 
Patrick, 1 Maoq. 535; Munro v. Saunders, 6 Bligh. 468; Daikouaic ▼. 
McDouall^ 7 CI. & F. 817 ; Munro v. Munro, Ibid, 842. 

(c) BiHvchUtle v. VardUl, 2 CL & F. 571, In re Don's Estate, 4 Drew, 194, 
27 L. J. (Ch.) 98. 

The principle of this proviso applies when the ohild Is the offspring of the 
marriage between a man and his deceased wife's sister. Such a marriage 
when celebrated in a country such as Denmark by Danish subjects there 
domiciled is probably valid, even in England (see pp. 218 — 220, j908<), but the 
child of such a marriage cannot inherit English or Scotch real estate, since 
it has been held that in order " to inherit land it is not enough to be the 
" issue of married parents, but it is also necessary to be the issue of parents 
" who would have been married if they had gone through the ceremony of 
" marriage in the country where the land lies *' {Fenton v. Liviikgstoue, S 
Macq. 497, and opinion of J, WesUahe, Parliamentary Paper, No. 145, 9rd 
AprU, 1876). 

{d) " The laws of most of the states on the continent of Europe admit 
" this legitimation generafly, though with dbtinctions in respect of ctrtain 
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various questions as to the extra-territorial eflfect produced 
on the legitimacy of a child by the marriage of his parents 
after his birth. Whether, for example, a child bom in 
Scotland is to be considered legitimate in England on the 
subsequent marriage of his parents in Scotland or England, 
whether a child bom in England of parents domiciled in 
Scotland becomes legitimate on the marriage of his parents 
in England or in Scotland, whether regard is to be had to 
the place of birth or to the place of marriage, and other 
inquiries of the same kind, have (in consequence of the 
difference between English and Scotch law) constantly 
come before the English courts, or before the House of 
Lords sitting as a court of appeal from Scotland (e). 

After some fluctuation in the decisions the principle 
stated in the Rule has been well established. The 
test whether the subsequent marriage of a child's parents 
can legitimate him is the law of the father's domicil at 
the time of the child's birth. 

The principle that the law of the country where a child's (il) Casea 
father is domiciled at the time of the child's birth is the ^cipio 

applies, 

" illegitimate children, or in respect of the form of the acknowledgment by 
''the parents (comp., e.^., Febrero^ Noviu. torn, t, tit, 8, e. 2, p, 118, 
** D'AffuesMeau, CEuvres, vii., 881, 470). It is also the law in the 
" Isle of Man {Lex Scripta of the Itie of Man, pp. 70, 75), Guemsey and 
" Jersey, in Lower Canada, St. Lucia, Trinidad, Demerara, Berbice, at the 
" Cape of Good Hope, Ceylon, Mauritius, as well as, in North America, in 
*' the States of Vermont, Maryland, Virginia, Georgia, Alabama, Mississippi, 
" Louisiana, Kentucky, Missouri, Indiana, and Ohio (Burge, L 101), also in 
" Scotland (Ersk. IntL i 6, 52 ; Bankton, i 5, 54). In Ireland, England, 
'' (Co. Litt. 245 (a) note), and those of its dependencies in the West Indies 
*' and North America which have not been named, as well as in the other 
" States of North America (Griffith's Law JUf^Uter, patsim), legitimation 
" by subsequent marriage is not admitted at all." {Savigny {Guthrie*8 Note)^ 
& 37, pp. 255, 256.) 

{e) Most of the decisions on this subject are given by the House of 
Lords as a Scotch court of appeal ; but it is conceived that the principlea 
laid down, e.^., in Udny v. Udny may be taken as generally binding, and 
would be adhered to by the House of ILiords when sitting as an English 
court. 
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test of the child's capacity for being legitimated by the 
subsequent marriage of his parents applies to two cases. 

If the law of the country — ^for example, Scotland or 
France — where the father is domiciled (not necessarily 
where he is resident (/) ) at the time of a child's birth 
recognise legitrniaiio per suhaequena ma/tHmoniwni, the 
child, though bom before the marriage of his parents, may 
become (g) legitimate on their subsequent marriage. Thus, 
where D.'s father was domiciled, though not residing, in 
Scotland at the time of the child's birth in England, it was 
held that the subsequent marriage of his parents made the 
child legitimate (h). The child "being the child of a 
" domiciled Scotchman had, at the moment of [his] birth, 
"a capacity for being legitimated by the subsequent 
" marriage of [his] parents " (i). 

If, on the other hand, the law of the country (for example, 
England or New York) where the father is domiciled do 
not allow of legitimatio per svhsequena matHmonium, no 
subsequent marriage will avail to make the child legiti- 
mate. 

Thus, where D., an Englishman, domiciled in England, 
had, while residing in France, a child by a Frenchwoman, 
herself domiciled in France, it was held that the subsequent 
marriage of the parents did not legitimate the child (ifc). 
This was a particularly strong case, because the father 
had, after the birth of the child but before the marriage, 
acquired a French domicil. 

Several circumstances which might be held of import- 

xnati^not ^^^^ ^^ye now been determined not to affect capacity for 
affected by legitimation. 

(/) For the distinction between domicil and residenoe, see pp. 42, 43| 
ante, and GillU v. CfiUis, Irish L. R. 8 Eq. 597. 

{g) It is not certain that he will do so, since the law of the country may, 
for the purpose of legitimation, require something more than the fact of 
marriage, as, for example, some ceremony or formality to be gone through 
by the father. 

(A) Munro v. Afttnro, 7 CI. & F. 842. 

(t) /6uf., p. 881, per Lord CoUenham, 

{h) Re WrifjhVs TrusU, 25 L. J. (Ch.) 621, 2 K. & J. 695. 
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The domicil of the mother is immaterial. (1) domidl 

Thus, where D.'s mother was at the time of his birth a ° "** ^'' 
domiciled Frenchwoman, it was distinctly laid down that 
" no importance can be attributed to the fact of the mother 
" being a Frenchwoman. A domiciled Englishman having 
" a child before marriage in any part of the world by a 
" woman of any other nation, the legitimacy or illegitimacy 
" of that child must be determined by the law of his 
" domicil " (Z). So, on the other hand, if the father is a 
domiciled Scotchman, the child's capacity for being legiti- 
mated is not affected by the mother being a domiciled 
Englishwoman {jn). 

The place of the child's birth is unimportant ^f^^o? 

It was, indeed, at one time thought that the law of the birth, 
country uHiere the child was bom (not of the fathers 
domicil at the time of the birth) determined the effect of 
the subsequent marriage on the legitimacy of the child (n). 
It is, however, now settled that the place of the birth is 
immaterial, and that what is material is the domicil of the 
father, and, further, that the question in every case " must 
" be, can the legitimisation of a child be effected in the 
" country in which the father is domiciled at his birth ? for 
" the child's legitimacy must be decided by the law of that 
" country once for all " (o). 

(/) lU Wriffhfs TrtitU, 2 K. & J. 595, 610, per Page Wood, V.C. 

(m) Munro v. Munro, 7 CL & F. 842. That the domicil of the mother 
■hould have no effect is rather remarkable. From the fact that an illegiti- 
mate child deriyee his domicil of origin from his mother (see Rule 6, dauae 
2, pp. 69, 72, ante), it might be inferred that his capacity for legitimation 
would depend on the law of her domiciL 

(n) Compare Story, as. 93i0, 93«. Re WrigKVe TrtuU, 2 K & J. 595, 
610. 

(o) JU WriffkCs TnuU, 2 K. & J. 595, 614. Judgment of Page Wood, 
V.C; Munro ▼. Munro, 7 CL & F. 842 ; Udny y. Udny, L. R. 1 Sc. App. 
441. "How can toch a question be affected by the law of any other 
" country [than that of the father^s domicil] in - which the child may 
" happen to be bom ? The importance of De Conty^i ctue and Munro y. 
" Munro (7 CL & F. 842) is that they decide a doubt which eeems to have 
" been floating in the minds of seyenJ judges of eminence as to whether 
** the place of birth did not affect the domicil of the child." Re WrighVe 
Traits, 2 K, & J. 595, 610, per Page Wood, V.C. 
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(8) ^]^oe The effect of the marriage in no degree depends on the 

riage. " place where the marriage is celebrated. 

A marriage performed in England according to the ritual 
of the English Church will legitimatise the children of a 
father domiciled in Scotland at the time of their birth 
before his marriage with their mother (p). 

Illuafcra- The Operation of the principle contained in the rule 

tions of , IT/*. . I'l- 1 

principle, under the different circumstances to which it may be 
applied may be seen from the following illustrations, in each 
of which D. is the father, M. the mother, and 0. the 
child. It is assumed in each case that their marriage takes 
place after C/s birth. To understand these examples the 
reader must bear in mind that Scotch law allows, whilst 
English law does not allow, legitimcUio per subaeqiiens 
mairimonium, 

1. D. and M. are domiciled in Scotland at the time of 
C.*s birth. C. is bom in Scotland. D. and M. marry in 
Scotland whilst domiciled there. 

C. is legitimate. 

2. D. is domiciled in Scotland, but M. the mother, is 
domiciled in England at the time Of C.'s'birth. The birth 
and the marriage take place in Scotland, D. being domiciled 
in Scotland and M. continuing domiciled in England, at 
the time of the marriage. 

C. is legitimate. 

3. D. is domiciled in Scotland, but has resided for a 
long time, and is residing in England at the time i)oth of 
C/s birth and of the marriage. M. is an Englishwoman 
domiciled in England. The marriage takes place according 
to the ceremonies of the Church of England. 

C. is legitimate (g). 

4. D. is domiciled in Scotland at the time of C.'s birth, 
but has long resided in England. M. is an English- 



(p) Munro v. Muwro, 7 CL & F. 842. 

{q) Udny v. Udny, L. R. 1 Sc. App. 441 ; Munro ▼. Munro, 7 CI. k F. 
842 ; Dalhousie v. McDouaU, 7 CL & F. 817. Compare Sktdden v. Palriet, 
1 Macq. 535, 611. 
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woman domiciled in England. C. is bom in England. 
After C/s birth, but before the marriage with M., D. acquires 
an English domicil. D. marries M. whilst domiciled in 
England. 

C. is probably legitimate {t). 

5. D. and M. are domiciled in England at the time of 
C's birth. C.'s birth takes place in England, D. and M. 
marry in England whilst domiciled there, 

C. is illegitimate. 

6. D. is domiciled in England, but M. is domiciled 
in Scotland at the time of C.'s birth. The birth 
and the marriage both take place in England, D. being 
domiciled in England and M. continuing domiciled in 
Scotland at the time of the marriage. 

C. is illegitimate. 

7. D. is domiciled in England, but has resided for a 
long time, and is residing, in Scotland at the time both 
of C.*s birth and of the marriage. M. is an English- 
woman domiciled in England. The marriage takes place 
in Scotland according to the forms of the Church of 
Scotland. 

C. is illegitimate. 

8. D. is domiciled in England, but is residing in Scot- 
land at the time of C.'s birth. M. is a Scotchwoman 
domiciled in Scotland, 0. is bom in Scotland. After 
C.'s birth, but before the marriage with M., D. acquires a 
Scotch domicil. D. marries M. according to the forms of 
the Church of Scotland whilst domiciled in Scotland. 

C. is illegitimate (a?). 

The proviso that no one bom out of lawful wedlock can (iii.) Pro- 
inherit English lands, is a strict application of the principle JJ^^. 



(0 This is only an inf erenoe f rom Re Wright'9 TrmU^ 25 L. J. (Ch.) 621 ; 
2 K. & J. 595. 

(x) This is (substituting Scotland for France) the state of facts decided 
upon in Rt Wright'9 Trusts^ 25 L. J. (Oh.) 621. 
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anoe of that rights to immoveables are governed by the lex situs, 
^^^ that is, by the ordinary law of the country where the land 
is situated (y). 

The rule of English law is, that real property must 
go to the "heir," and a man must, in order to be an 
heir according to English law, fulfil two conditions: — 
First, he must be the eldest living, legitimate son of his 
father. This condition is fulfilled by a Scotchman who, 
bom of a father domiciled in Scotland, is legitimated by 
the subsequent marriage of his parents. Secondly, he 
must be bom in lawful wedlock. This condition cannot 
be fulfilled by a person who is legitimated after his birth. 
Such a person, therefore, though legitimate, cannot be 
an English heir, and, therefore, cannot inherit English 
land. 

On similar grounds he cannot transmit the right to land 
to his father (z), or to collateral relations, since, in order to 
do this, he must in substance establish the very connection 
between him and his father, which would make him, under 
different circumstances, heir to his father. 

That the want of being born in lawful wedlock, and not 
illegitimacy on the claimant's part, is the true ground for 
the decision in Birtwhistte v. Vardill (a), is seen from 
the answer given by the judges to a question submitted 
to them by the House of Lords. The inquiry made by 
their Lordships was in substance whether B., who was 
bom before the marriage of his parents, who were domi- 
ciled in Scotland, could, in virtue of their subsequent 
marriage and his legitimation according to Scotch law, 
be heir to real property in England. Part of the answer 
was as follows : — 

" It appears to us that the answer to the question which 
" your lordships have put must be founded on this distinc- 



(y) For the meaning of lex tUut, see pp. 35, 36, anie, and also p. 36, note 
(m), ante. 
(2) Re Don'i EUate, 4 Drew. 194, 27 L. J. (Oh.) 98. 
(a) 2 CI ft F. 571. 



€€ 
tt 
€€ 






€€ 
€< 
€€ 



€€ 



KINDS OF STATUS (D) LEGITIMACY. 189 

" tion (J): while we assume that B. is the eldest legitimate 
" son of his father, in England as well as in Scotland, we 
think that we have also to consider whether that status, 
that character, entitles him to the land in dispute as the 
heir of that father; and we think that this question, 
inasmuch as it regards real property situated in England, 
must be decided according to those rules which govern 
" the descent of real property in that country, without the 
least regard to the rules which govern the descent of real 
l^roperty in Scotland. We have, therefore, considered 
" whether, by the law of England, a man is the heir of 
" English land merely because he is the eldest legitimate 
son of his father. We are of opinion that these .circum- 
stances are not sufficient of themselves, but that we must 
look further, and ascertain whether he was bom within 
'* the state of lawful matrimony ; because by the law of 
England that circumstance is essential to heirship, and 
that is a rule not of a personal nature, but of that class 
" which, if I (c) may use the expression, is sown in the land, 
" springs out of it, and cannot, according to the law of 
" England, be abrogated or destroyed by any foreign rule 
" or law whatsoever. It is this circumstance which, in my 
"judgment, dictates the answer we must give to your 
" lordship s question, namely, that in selecting the heir for 
" English inheritance we must inquire only who is that 
" heir by the local law" (cZ). 
Two points require notice : — 

First A person legitimate under Rule 35 in one country Limita- 
is, according to the law of England, legitimate every- ^J^V^ 
where (e). What the proviso lays down is in effect that a 
person, in order to be an English " heir," must be something 
more than legitimate. It does not (as it is often supposed 
to do) lay down that a man may be legitimate, e.g., in 

(h) i.e.f the distinction between "real and personal status*' (statutes ?) 
(r) The opinion of the judges was delivered by Alexander, C.B. 
(rf) BiHwhiitlt T. VardiU^ 2 CL & F. 671, 673, 677. 
(e) Rt Don*8 EsUiU, 27 L. J. (Ch.) 98, 4 Drew. 194. See especially 
jadgment of Kinderaley, Y.C., 27 L. J. (Ch.) 100. 
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Scotland, but illegitimate in England. Thus in a case with 
regard to legacy duty, the question arose what duty was 
payable by the daughters of D., a British subject, domiciled 
in France, the daughters having been legitimated by the 
marriage of their parents after their birth. It was held 
that they were not strangers in blood to their father, and 
ought to pay only the £1 per cent, duty due from children, 
and the law was thus stated : ~ 

" If . . . the daughters of the testator are legitimate 
" by the law of France, and must, therefore, in this country, 
" be considered as having the status of children, it is difficult 
" to see how, in any sense, they can be * strangers in blood.' 
" Where the Legacy Duty Act uses these words, it is as a 
" description of the status of the person. 

" In BirtwhUtle v. Vardill (/) it was admitted that the 
" claimant had in England the statibs of the eldest legitimate 
" son of his father ; but inasmuch as he claimed to be heir, 
" and as such entitled to inherit land in England, his status 
" of eldest son was not enough, and he was held bound to 
"prove that he was 'heir' according to the law of the 
" country in which the land was situated. As he was unable 
" to prove that he was the eldest son of his father bom in 
" wedlock, he failed to show that he filled the character of 
" heir, though he did establish his status of eldest legitimate 



" son. 



" It is said that the words ' stranger in blood * include 
" the status known to English law as applied to English 
" persons ; but this will is that of a domiciled Frenchman, 
"and his status and that of his children must be their 
" status according to the law of France, which, according to 
" Birt'WhisUe v. VardiU, constitutes their English status. 

" If in BiHwhistle v. Vardill the claimant's status wa» 
" that of eldest legitimate son of his father, it would be 
" absurd to say that he was a stranger in blood. 

"The status of these ladies being that of daughters 
" legitimated according to the law of France by a declara- 

(/) 7CL&F. 895. 



KINDS OF STATUS (D) LEGITIMACY. 191 



cr 

ct 



tion of the father, it is impossible to hold that they are for 
any purpose strangers in blood, on the mere ground that, 
if they had been English and their father domiciled in 
England, they would have been illegitimate "(jf). 
Secondly, The rule is, it will be observed, strictly con- 
fined to " real estate,** which descends to the heir. It has 
clearly no application to moveables (h). A question arises 
how far the principle of it applies to " chattels real," e,g., 
leases for years which pass not to the " heir " but to the 
" executor." For many purposes chattels real are treated 
by writers and by the courts as subject to the same 
rules as other immoveable property (&), and the principle 
which lies at the bottom of Rule 35, viz., that the succes- 
sion to landed property is so closely connected with the 
political institutions of a state that every nation naturally 
claims to regulate such succession by its own local rules (2), 
applies as much to leaseholds as to freehold interests in 
land. On the other hand, the language of the judges and 
the technical grounds for their decision in Bi/rtwhistle v. 
Vardill, seem to imply that the succession to personal 
estate is not regulated by the law of the country where the 
land is situated. 

D., a Scotchman, domiciled in Scotland, has, whilst Blostra* 
unmarried, a child, C, by M. D. afterwards marries M., appu^tkm 
and after M.'s death dies intestate, possessed of of Bule to 

(a) a freehold estate in England ; to pro* 

(b) money and furniture situated in England ; P*^y* 

(c) a house in London held on a lease of ninety'^nine 

years. 
C, the child, does not inherit the freehold estate since 
he is not D.'s " heir " according to the law of England (m). 



{g) SkoUowe v. Toung, L. R. 11 Bq. 474, 477, per Stuart, V.C* 

(A) As to snccenioii to moveables, see Rules 66 — ^71, pp. 291 — 812, pott. 

(k) See, e.ff.f Freke v. Lord Carhery^ L. B. 16 Eq. 461. In Goods 
OentUi, Ir. L. R* 9 Eq. 541. 

(0 Compare the judgment of LUUedaU, J., in BirtwhUtle v. Vardill, 5 
B & C, pp. 438, 454, 455. 

{m) Rale 85, p* 181, ante. 
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C. takes the money, furniture, &c., or the share tlicreof 
to which he may be entitled by the law of Scotland (n). 

C. possibly may take the house in London as part of 
D/s personal estate (o). 

Questions The whole Rule, including the proviso, leaves open 

by^Ku^ several questions which cannot be answered with absolute 
certainty. 

Question]. Ist Question, What is the effect of a change of domicil 

fhtMge^L «/iter the birth of a child and before the maiiiage of tlie 

domicil parents ? 

of child. Such a change of domicil from, e.g., England to Scotland, 
clearly does not affect the illegitimacy of the child. After 
as before the marriage the child remains illegitimate (jp). 

The effect of a change of domicil from Scotland to 
England is more doubtful. Probably it does not affect the 
legitimacy of the child. But this is not certain. It is 
possible that the effect of the marriage must in this case 
be taken to depend on the lex domicilii at the time of the 
marriage, i.e., the law of England. 

Quei^tion2. 2nd Question, What is the effect, according to English 

k^tima^ '^^' ^f ^ P^'^^^on being made legitimate by the atithointy of 

tion by a a foreign sovereign ? ( r). 

law(f) Suppose that a person bom illegitimate is legitimated 

by a decree of the Czar of Russia, will such a person 
be held legitimate here ? 

There is no English authority on the subject. The mott 
probable answer is (it is conceived) that the effect of such 
a decree would, like the effect of a subsequent mar- 
riage of the parents, depend on the domicil of such person's 
father at the time of his birth. Suppose, that is to say, 
that D., the child's father, were domiciled in Russia at the 
time of the child's birth, the decree would have the effect 

(n) Rule 66, p. 291, post 

(o) This, however, is very doubtful. See Frelt v. Lord Carta y, L. B. 16 
£q. 461, and especially In Goods Gefitili, Ir. L. B. 9 £q. 541, aid c< n-faie 
J)u Houtmdin v. Sluldon, 4 My. & C. 625. Rultt a» to Inttnoriabfts, A] |v 
Note IV. 

(p) i?e WHghet TS-vttf, 25 L. J. (Ch.) 621. 

(r) See Bar, s. 102 ; Phimmore, s. 542. 



KINDS OF STATUS— (^) HUSBAND AND WIFE. 193 

of making the child legitimate in England. A person^ on 
the other hand^ born of a father domiciled in England, 
ooald not be made legitimate here by the force of any 
foreign law. 



E. — HtLshand and Wife. 

Rule 36. — ^The power of a husband, whether Bniose. 
English or foreign, over the person of his wife while ^^^;^ 
in England, is not affected by the law of his foreign ^^^^^ 
domicil (s). 

The question what amount of control a husband may 
exercise over the freedom of his wife, and what amount 
of force (if any) he may use in controlling her, must be 
answered with reference to the law of the place where they 
are residing. 

Our courts certainly would not allow a foreigner when 
in England, whatever might be his domicil, to exercise 
over his wife any power which might not be lawfully 
exercised by an Englishman. It seems, also, that a 
foreigner, resident with his wife in England, may, though 
not domiciled here, apply to om* courts for restitution of 
conjugal rights (t). 

RxTLE 37. — A married woman's capacity to con- Bnie 87. 
tract depends on the law of the country where the MaiHed 
contract is made (?) (u). -^J 



to ccm- 
tract. 



(•) See Wharton, s. 120 ; Polydore v. Printe (Am.), Ware, 402 ; PhUli' 
more, b. 4S6 ; 1 Bukop, Marriage and Dtvoree, s. 407. As to huslMad's 
rights in leipect of wife's property, see Rules 60 — 62, pp. 268 — 276, post, 

(0 See Connelly v. dmnelly, 7 Moore. P. C. 438. 

(«) See WeHlaktf s. 404. This appears to be the view of the Scotch 
oooita. See 2 Fraterj Ewband and Wife, p. 1818. 

O 
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This Rule is, however, at least as doubtful, as the analo- 
gous Rule 31 {w) as to infants. 

There is the authority of one case for the assertion that a 
married woman, capable of entering into contracts by the law 
of a foreign country where she carries on business, can sue 
here for debts which had there become due to her (ar). But 
in the particular case, the foreign country — Spain — ^where 
the business was carried on, was apparently the domicil of the 
married woman, and the case, even had it actually decided 
the point raised in it (which it did not), would have been 
nothing more than an application of the principle con- 
tained in Rule 23 (y), that a person's status in the country 
of his domicil is recognised here as respects transactions 
completed in that country. 

Cases may easily be imagined, the solution of which is, 
to say the least, very doubtful. 

D., a married woman domiciled in England, enters, while 
in a foreign country, into a contract, on which she is liable, 
according to the law of that country, but on which she 
would not be liable if she had entered into it here. Per- 
haps her liability can be enforced here by an action, but 
whether this be so or not is uncertain {z), 

D., a married woman, domiciled in Massachussetts, is 
resident in England. She incurs debts here for which 
she would be liable by the law of Massachussetts if 
they had been incurred there, but for which, if incurred 
in England, a married Englishwoman would not be 
liable. D. is sued in an English court. It would seem 
again to be extremely doubtful whether or not the action 
could be maintained against her (a). 



(io) See p. 177, anU. 

(ac) Cono v. Dt Btrnalet, 1 C. & P. 266. 

iy) p. 159, ante. 

{z) See, however, Bank of Louisiana v, WiUiam»^ 12 Am. Rep. 317, 
which appears to decide that in such a case D. would not be liable. 

(a) The mode in which D. must be sued, including the question whether 
her husband must be joined as a defendant, must be regulated hj the 
ordinary English rules of jrooedure. See pp. 150, 153, anU» 
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RuLB 38. — ^A maxiied woman's capacity for the *'^*''- 
alienation of moveables depends in general upon M»nied ~ 
the law of her domicil. capadty 

for aliena- 

The remarks made with reference to the capacity of an tion. 
infant for alienation of moveables apply to a considerable 
extent to that of a married woman. In either case the 
capacity in general depends on the law of the person's 
domicil at the time of alienation, but any incapacity 
which exists may, in practice, be modified by the effect 
given to the lex loci contractus (a), and to the lex situs 
tinder Rule 57 (6). 

Rule 39. — ^A maxried woman's testamentary Bnio89. 
capacity as to moveables depends on the law of her Mamed 
domicil (c). -^' 

mentary 
capacity. 

F. — LuncUic and Curator, or Committee (c?). Lunatic. 

Rule 40, — A foreign decree or commission Biiie4o. 
appointing a person curator or committee of a Foreign 

curator no 
(a) See remarks on forgoing Rule, 37, p. 193, ante, 

{b) See p. 262, po§L It ahould, however, be remarked that (as regards 

English law at any rate) the incapacity of an infant is different in kind from 

the inct^adty (if so it can be called) of a married woman. An infant cannot 

make a valid alienation, e.y., by gift of goods of which he is the undoubted 

owner. A married woman cannot, at common law, alienate goods because 

they do not belong to her but to her husband. This is clearly not an in- 

a^adty to alienate^ but on incapacity to own goods. A married woman's 

capacity, therefore^ to alienate must, in so far as it depends on capacity for 

ownership, be determined with reference to the law regulAting the rights of 

husband and wife over moveables. See Rules 60 — 61, pp. 268 — 276, past. 

(c) See for eomment, p. 180, ajUe, as to infantas testamentary capacity. 

See also as to validity of wills, Rules 68, 69, pp. 294, 298, poH. 

(c2) See PhiUvnwre, ss. 563, 564. 

In rt Houston^ 1 Russ. 812. 

Be Eliot, 3 Mac. & 6. 234. 

Newton v. Manning, 1 Mac. & G. 362. 

Scott V. Bentiey, 1 Kay & J. 281. 

Re Gamier, L. R. 13 Eq. 632. 

MaeUe v. Darling, L. R. 12 Eq. 319. 

JU Dytcm, 29 L. J. (Q. B.) 68. 

In re Stark, 2 Mac. & 6. 174. 

02 
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P^J^J^ lunatic resident in a foreign country doea not of 
lunatic's itself empower the curator or committee to deal 
England, with the pcrson or property of the lunatic in 
England (e). 

D. was a lunatic, resident in Jamaica, where a commis- 
sion of lunacy was issued against him. D. was brought 
over by one of his committees to England. A relative in 
England petitioned for a new commission. It was con- 
tended that the Jamaica commission was in force, and 
sufficient. It was held, however, that a new commission 
was needed. 

" The commission now existing in Jamaica ** it was laid 
down "is no reason why a commission should not issue 
" here. On the contrary, it is evidence of the absolute 
^ necessity that there should be somebody authorised to 
'' deal with the person and estate of this lunatic. While the 
"lunatic is here, no court will have any authority over 
"him or his property unless a commission is taken 
" out" (/). 
Qneetion. Qq;^ a foreign curator sue here for Tnoney due to 
the lunatic t D., residing in Scotland, there became of 
unsound mind, and A. was appointed D.'s curator bonis 
according to Scotch law. It was held that A. could sue in 
this country for money due to D., and give a good discharge 
for it (flr). 

The principle of this decision is thus explained in the 
judgment : 

" In NewUm v. Manning {K) Lord Cottenham is reported 
" to have said, that if a person invest himself abroad with 
" full right to receive the property of a person found lunatic 



(tf) In re Bouston^ 1 Rusb. 312. 

(/) lUd,, per Eldon, Ch. 

{g) See ScoU v. BerUfey, 1 K. & J. 281, 24 L. J. (Ch.) 244 ; and 
Mori9on*9 Case, a Scotch case referred to in Sill v. Womrick, 1 Hy. 
Bl. 677. 

(A) 1 Mac. & G. 362. 
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there, when he applies to the jurisdiction of this countrj^ 

he may ohtain the lunatic's property. 
'' As a party abroad can assign his rights I do not see 

why a court of competent jurisdiction should not transfer 

them when he becomes a lunatic "(i). 
This decision may appear inconsistent with the general 
principle that a foreign curator has not as such authority in 
this country. His right to sue, and his want of authority as 
curator may, perhaps, be reconciled in the following manner: 
The statm of a foreign curator is not recognised as giving 
him, from the mere fact of his being curator, control over a 
lunatic, or his property, in England (k). But the curator 
having, by his appointment in a foreign country, become, 
under the foreign law, the owner for certain purposes of 
the lunatic's property, may enforce his rights with respect 
to it in an English court, just as he might if he had pur- 
chased the property, or were an assignee in bankruptcy. 
The right is one, in fact, acquired by a transaction taking 
place wholly under the law of a foreign country, and, as 
such, enforceable here {I). 

It must, however, be admitted that the right of the 
foreign curator to sue for debts due to the lunatic is not 
thoroughly well established, and, perhaps, not at bottom 
consistent with the theory that he has no authority in 
England. On the other hand, it must always be kept in 
mind that our courts have in recent times shewn a dis- 
position to deviate from this theory, and to recognise the 
authority of curators or guardians appointed under the law 

of a foreign country. 

KuLE 41. — If a curator or committee duly ^^^ ^' 
appointed under a foreign decree applies to the lHacretion 

court for the payment to him of money belong- to pay- 
ment of 



(i) AcoU V. BenOey, 1 K. A J. 281, 284, per Page Wood, V.C. 

\k) See Rule 25, p. 163, ante, 

[1) See Kale 23, p. 159, arUe; Vanqudin v. Bouard, 15 C. B. n. a. 341 
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lunatic's ing ^ the lunatic, the court may in its discretion 

money to ^ , . 

foreign grant or refuse the application (m). 

D., an Englishman resident in France, was decreed a 
lunatic there, and A. was appointed curator. A fund in this 
country, to which the lunatic was entitled, was paid into 
court xmder the Trustees Belief Act A. applied to have 
the fund paid to him. The court, in their discretion, 
retained the capital, and paid only the dividends to A. (n). 



G. — Corporcvtioiis (o). 

Bnie 48. RuLE 42. — The existence of a foreign corpora- 
Exifltenoe tioH duly Created under the law of a foreign 
wrp^^ country is recognised by our courts ijp). 

tion 

"*^^^fi^^***®^ The principle is now well established that a corporation 
duly created in one country is recognised as a corporation 
by other states. Thus it is a matter of daily experience 
that foreign corporations sue and are sued in their corpo- 
rate capacity before English tribunals. 

^^•^' Rule 43 . — The capacity of a corporation to enter 
Capacity into legal transactions depends both on the consti- 
tior*^" tution of the corporation, and on the law of the 
country where the transactions occur (9). 



(w) In re Gamier, L. R. ]3 Eq. 532 ; Re Starl\ 2 Mac & G. 174 ; 
Orimwood v. Bartch, 46 L. J. (Ch.) 788, which, though it only deddea that 
a foreign curator cannot chum the English real estate of the lunatic, rather 
ImplieB that he might claim the moveables (situated in England) belonging 
to the limatic. See Rule 26, p. 168, ante. 

(n) In re Gamier, L. R. 13 Eq. 632. 

(o) See on the subject of foreign corporations, 2 Lindley (3rd ed.),p. 1486. 

ip) This is clearly an application of Rule 25, p. 163, ante. 

iq) See 2 Lindley, 3rd ed., p. 1486 ; Branley v. 8, B. Ry. Co^ 12 a B. 
n. 8. 63. 
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The power or capacity of a corporation is limited in a Twofold 

, -, , t X .^ A limitation 

two-fold manner. to capa- 

First, — Its capacity is limited by its constitution. A cor- ^*y- 

iW 'Prom 

poration, for example, which is prohibited by its constitution constitu- 
from the purchase of land, has no power to eflfect a valid ^^'^ 
purchase of land in any country, for the corporation exists 
as such only by virtue of its constitution, and any acts 
done in contravention of its constitution by its directors or 
others are uUra vi/rea, and in strictness not the acts of the 
corporation. 

Secondly. — Its capacity is limited by the law of the (2) From 
country where a given transaction takes place. It cannot ^^^ractu$. 
do any act forbidden by the law of such country. 

Thus a foreign corporation authorised by its constitution 
to acquire and hold land, cannot hold land in England in 
contravention of the Mortmain Acts. 

Similarly an English corporation empowered by its 
terms of association to purchase land, work mines, &c., in 
a foreign country, cannot obtain land in a colony or other 
foreign country if the holding of land by a corporation is 
prohibited by the laws of such foreign country. 



1 
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CHAPTER IV. 

MABRIAGB (o). 

^^•^ Rule 44. — Subject to the exceptions hereinafter 
Validity of mentioned, a marriage is valid when 
"^"^^^ (1) each of the parties has, according to the 

law of his or her respective domicil, the 
capacity (b) to many the other ; and 
(2) any one of the following conditions as to 
the form (c) of celebration is complied 
with (that is to say) : 
(i) if the marriage is celebrated in ac- 
cordance with any form recognised 
as valid by the law of the country 
where the marriage is celebrated (d) 

{a) Savigny, a. 879, p. 240; t. 881, p. 265, 270. 

Story, as. 79—90, 107—1246. 

PhilHmare, 88. 890—489. 

Wettiaktt 88. 888—848. 

2 Foslix, pp. 865->608. 
(6) SoUomayor ▼. Jh Barroa, 8 P. D. 1. 

Mn, BuUdtift Cote in the French courts, cited in note to PiU ▼. PiU^ 
4 Maoq. 649. 

Bivok T. Brook, 9 H. L. C. 198. 
(c) Simonin ▼. MaOac, 2 Sw. & Tr. 67, 29 L. J. (P. & M.) 97. 

DalrympU v. Dalrymple, 2 H«gg. Const 54. 

Serimakirt v. ScrifMhire, 2 Hagg. Const 895. 

fferberi v. fferbeH, Und., 268. 

Smith V. dfaxwdl, Ryan & Moody 80. 

Swift V. Kdly, 3 Knapp. 257. 
{d) Ibid. 
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(called hereinafter the local form); 
or 
(ii) if the parties enjoy the privilege of 
ex-territoriality, and the marriage 
is celebrated in accordance with any 
form recognised as valid by the law of 
the State to which they belong (e); or 
(iii) if the marriage (being between British 
subjects'?) is celebrated in accordance 
with the requirements of the English 
Common Law in a country where 
the use of the local form is im- 
possible (/) ; or 
(iv) if the marriage is celebrated in a 
country not being part of the British 
dominions^ in accordance with the 
provisions of^ and the forms required 
by, 4 Geo. 4, c. 91, 12 & 13 Vict, 
c. 68, or any other Statute applic- 
able to the case. 
In this Rule and the following Rules the term 
" marriage " means the voluntary union for life of 
one man and one woman to the exclusion of all 
others (gr). 

(e) PertreU v. Tondear, 1 Hagg. Const. 136. 
Lavtour v. TeetddUy 8 Taunt. 8dO. 
JUx ▼. Bram^ny 10 East 282. 
See also Marriage CommUnon Rep,, p. L. 
(/) Ruding v. SmUh, 2 Hagg. Const. 871. 
Wailake, s. 344. 
CruUe on DignUieg, 276. 
Marriage Comm, Rep,, p. L. 
Waidegrave Peerage Case, 4 CL ft F. 649. 
Uojfd V. Pttitjean, 2 Curt. 251. 
E9U V. Smyth, 18 Beav. 112, 23 L. J. (Ch.) 705. 
{(f) For this definition of the term marriage, see Hyde v. Hyde, L. B. 1 
P. k D. 130. 
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The validity of a marriage depends on two conditions : 
first, on the capacity of the parties to marry each other ; 
secondly, on the celebration of the marriage in due 
form. 



(1) Capa- The capacity of each of the parties to a marriage is to 
^*^" be judged of by their respective lex domicilii. If they 

are each, whether belonging to the same country ( i) or to 
diflTerent countries, capable according to their lex doniicilii 
of marriage with the other, they have the capacity required 
by the rule under consideration. In short, "as in other 
" contracts, so in that of marriage, personal capacity must 
" depend on the law of domicil " (k). 

D., for example, marries M., his deceased wife's sister, in 
Massachussetts, where they are both domiciled. They are 
both American citizens, and under no incapacity, accord- 
ing to the law of their domicil, though they would, if 
domiciled in England, not be capable of marriage with each 
other. Their marriage is valid in England (l). 

D. and M. are Portuguese subjects, but domiciled in 
England. Being first cousins, they are by the law of 
Portugal incapable of contracting a valid marriage with 
each other. They are duly married in London, according 
to the forms required by English law. Their marriage is 
valid (m). 



(2) Form. A marriage celebrated in the mode or according to the 
(i) Local n^g oj. ceremonies held requisite by the law of the country 
where the marriage takes place, is (as far as formal requisites 
go) valid. Our courts in this matter give effect to the 
principle that the form of a contract is governed by the law 
of the place where the contract takes place, and hold that 

(») For meaning of country, see pp. 31 — 33, ante, 

{k) SoUamayor v. De Barros, 3 P. D. 1 , 5, per Curiam. 

(Q p. 220, note (&), post. 

(m) This is an inference from SoUwnayor v. De Barrot, 3 P. D. 1. 
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though under certain circumstances other forms may be 
sufficient {n\ yet that the local form always suffices, and 
that in general " the law of a coimtry where a marriage is 
solemnised must alone decide all questions relating to the 
validity of the ceremony by which the marriage is alleged 
to have been constituted " (o). 
In two respects, an extremely wide extension has been 
given to the principle contained in the words just cited. 

In the first 'place, the consents of parents or othei^s Tiecea- 
sary by many la/ws to the validity of a marriage, are con- 
sidered as part of the ceremony or form of the marriage (p). 

(n) See daiwefl (ii), (iii), (iv) of Role 44, pp. 200, 201, ante, and pp. 205 
—212, post. 

(o) SoUomayor t. Dt Barrott 3 P. D. 1, 6, per Curiam; Simoninr, MaUac, 
2 Sw. & Tr. 67, 29 L. J. (P. & M.) 97. 

(p) SoUomayor v. Dt BarroSy 3 P. D. 1, 7, per Curiam, This doctrine is 
now folly established by decided cases, but logically it is open to criticiBin. 
A person who cannot marry without the consent of another is, pro tanto, 
under an incapacity, and on the principle that capacity depends on the lex 
domicilii, the want of such consent ought to invalidate a marriage wherever 
it takes place. 

The earlier English decisions did not distinguish between capacity and 
form, and brought both one and the other within the principle of the lex 
loci conti'octus. It was therefore laid down that the validity of a marriage, 
celebrated in Scotland, was to " be adjudicated according to the principles 
" of English law applicable to such a case ; but the only principle applicable 
" to such a case by the law of England, is, that the validity of [a person's] 
"marriage rights must be tried by reference to the law of the country 
** where, if they exist at all, they had their origin. Having furnished this 
" principle, the law of England withdraws altogether, and leaves the legal 
"question to the exclusive judgment of the law of Scotland" {Dalrymple v. 
Dalrymplt, 2 Hagg. Const. 54, 59, per Sir Wm, ScoU), Hence the validity, 
both of so called Gretna Green marriages, and of marriages in foreign 
countries, though purposely celebrated out of England to evade the require- 
ments as to consents of the English marriage law, became firmly established 
by a series of cases, the effect of which could not be reversed except by 
legislation. 

At a later period, the courts distinguished between capacity for marriage 
and the forms of marriage, holding that questions of capacity depended in 
part at least on the lex domicilii {Brook v. Brook, 9 H. L. C. 193). The 
deciisioDfl with respect to Scotch marriages could not then be reversed, and 
in order to reconcile them with the new distinction, between capacity and 
form, the courts were driven to adopt the logically very doubtful theory, 
that the question of consent belongs to the maniage oeremony. 
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In the second place, the validity of a marriage is in no 
degree affected by the fact that the object of the parties in 
marrying away from their owni country^ is to evade the 
requirements of the law of their domicil as to consents, 
publicity, <kc, or that no regular ceremony is required by 
the law of the country where the mai^na^e takes place (5). 

Hence, on the one band, marriages between domiciled 
Englisb persons, celebrated in a foreign country, are valid, 
if solemnised according to the forms required by the law 
of the country, e.gr., Scotland or France, where the marriage 
takes place (r) ; and on the other hand, the marriage in 
England of foreigners, e, g.y French subjects domiciled in 
France, is, if duly celebrated according to the forms of 
English law, held valid here, even though it may be pro- 
nounced invalid by a French court for want of the consents 
required by French law, or because the parties meant to 
evade the operation of French law. 

D., an English infant domiciled in England, wishes to 
marry M., an Englishwoman. To evade the opposition of 
his guardians, D. goes to Scotland, and resides there for 
three weeks (s). M. then joins D. in Scotland, and they 
are privately married there per verba de prassentl, ie., by 
the mere statement in the presence of witnesses, that they 
are man and wife. The marriage is valid (t), 

D. and M., British subjects domiciled in England, and 
both of them infants, are privately married at Madrid by a 
Boman Catholic priest. The marriage, if valid by Spanish 
law, is valid here (u). 



(g) Ikdrymple v. DairympUf 2 Hagg. Const hL 

Scrifiuhire v. Scrimthire, ibid.f 395. 

Swifi V. Kelly, 3 Knapp. 257. 

8imonin v. MaOac, 2 Sw. k Tr. 67, 29 L. J. (P. & M.) 97. 

See remarks of Lord Brougham in Warrender v. Warrender^ 2 CL ft F. 
488, 548. 
(r) Ibid, 

(«) Residenoe oi one of the parties in Scotland for twenty-one days is 
now required under 19 & 20 Vict. c. 96, s. 1. 
(0 Dalrymple v. Dalrymplt, 2 Hagg. Const. 54. 
(tt) Sw^t V. Kelly, 3 Knapp. 257. 
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D. and M. are French subjects domiciled in France. D. 
cannot obtain his fathers consent to the marriage. To 
avoid the necessity for such consent D. and M. come to 
England, and are there married by licence in accordance 
with English law. The marriage is invaUd in France, 
for want of the due consents, but is held valid by our 
couiis (a?). 

With reference to a case, of which the above were in 
substance the circumstances, the Court of Appeal thus 
expressed itself: 

" The objection to the validity of the marriage in that 
" case, which was solemnised in England, was the want of 
" the consent of parents required by the law of France, but 

not under the circumstances by that of this country. In 

our opinion, this consent must be considered a part of the 
** ceremony of marriage, and not a matter aflFecting the 

personal capacity of the parties to contract marriage '* (y). 
The subjects of a state are, xmder certain circumstances, W Where 
when in fact not residing within the limits of such state, enjoy 
considered by a fiction of law to be resident there and to f**?^" 
be subject to its laws. This fiction is termed ex-ten^ 
toriality (z). 

The effect of ex-territoriality as regards marriages (a) is 

(x) Simamn v. MdUac, 2 Sw. & Tr. 67, 29 L. J. (P. & M). 97. 

{y) Scitomayor v. De Bctrroi, 3 P. D. 1, 7, per Curiam, 

The form need not necessarily be the form required by the lex loei in 
ordinary cases. All that is essential in order to bring a marriage within 
clause (i) is that it shonld be contracted in a form which, according to the 
law of the countiy where the marriage takes place, is sufficient under the 
circumstances of the particular case to constitute a valid marriage Sup- 
pose, for example, that the law of France were that marriages between 
British sabjects might be validly contracted in France if celebrated in accord- 
ance with the rites of the Church of England without any further ceremony. 
Then a marriage at Paris between D. and M., British subjects, celebrated 
according to the rites of the Church of England, would be valid here as 
being celebrated acocrding to th^ form required by the lex loci contracttii, 

(z) See WooUey^ ItUemational Law (3rd. ed.), s. 64. 

(a) PertreU v. Tmidear, 1 Hagg. Const. 136 ; LauUmr v. Teetdale, 8 
Taunt. 830 ; Rex v. Bram^pton, 10 East 282 ; Mar, Camm, Rep,, p. L. 

The application of ex-territoriality to the validity of a marriage is 
simply an extension of the rule, that a marriage is valid which is celebrated 
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that where it applies a marriage is valid though not cele- 
brated according to the ordinary local forms of the place of 
celebration, and is treated as though it had been in isct 
celebrated in the country in which it is supposed by a 
fiction of law to have been solemnised. 

The principle of ex-territoriality applies to marriages 
celebrated in the mansion of an ambassador, to marriages 
celebrated at foreign factories and certain places, mainly 
found in the East, in which Europeans enjoy the privileges 
of ex-territoriality, and lastly to marriages celebrated on 
board ship (b). 
Marriages The mansion of an ambassador is treated as part of the 
BadOT^B. country which he represents. Hence marriages there, by 
subjects of that country, are good if celebrated according 
to forms held valid by its laws. 

D. and M., British subjects, are married, according to the 
rites of the Church of England, at the British Embassy at 
Paris. Their marriage is, independently of Acts of Par- 
liament (c), valid in England, and would, it may be added, 
be held valid elsewhere. D. and M., Spanish subjects, are 
married according to Spanish forms, at the Spanish Embassy 
in London. Their marriage is valid in England and else- 
where. 

This privilege of ex-territoriality probably extends only 
to cases where both paHies are subjects of the ambassador s 
Sovereign. It certainly does not extend to cases where 
neither of the parties are his subjects. 

The marriage between D., a foreigner, in the suite ot 
the Spanish ambassador, and M., who was not a Bavarian 
subject, was celebrated at the chapel of the Bavarian 



aooordmg to a form held sufficient by the law of the oomitiy where the 
marriage is celebrated. Marriages, for example, celebrated in the house of 
an ambassador are, if within the principle of ex-territoriality, valid, accord- 
ing to the law of the oountiy where they are celebrated, though not cele- 
brated according to the form ordinarily required. 

(6) The application of the principle in the last case is somewhat different 
from its application in the first two cases. 

(c) See Bule 44, clause (iv), p. 201, ante. 
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ambassador in London. It was held invalid on the follow- 
ing grounds : 

" The party who proceeds was in the suite of the Spanish 
" ambassador, and not of the Bavarian : and the other 
party, though she has the name of a foreigner, is not 
described as being of any ambassador's family, and has 
" been resident in this country four months, which is much 
more than is necessary to constitute a matrimonial domi- 
oil in England, inasmuch as one month is sufficient for 
that under the Act of Parliament. Supposing the case, 
therefore, to be assimilated to that of a marriage abroad 
between persons of a different country, it is difficult to 
bring this marriage within the exception, as this woman 
is not described as domiciled in the family of an ambas- 
*' sador. Taking the privilege to exist (which has, per- 
•* haps, not been formally decided), I may still deem it a 
fit subject of consideration, whether such a privilege can 
protect a marriage where neither party, as far as appears 
" at present, is of the country of the ambassador, and where 
" one of them has acquired a matrimonial domicil in this 
" country, and where it is not shown that she had been 
*• living in a house entitled to privilege during her residence 
" in England. On these grounds I shall admit the libel. 
" The matter may receive further illustration of facts which 
" may entitle it to further consideration " {d). 

It may be assumed, though the point cannot be treated 
as judicially decided, that the privilege of ex-territoriality 
does not in England extend to any British subject {e). 

It was at one time common in all lands, and is still Marriage 
common in the East, for the government of the country to fictoriesT 
allow to foreigners, at any rate within the limits of factories 
or trade settlements, the use of their own laws. In this 
case, the factory is regarded as part of the country to which 
it belongs, and persons marrying there may make a valid 
marriage by celebrating it iaccording to the law of that 
country. 

((Q PertreU y. Tondear, 1 Hagg. Const. 136, 138, 139, per Curiam, 
{e) Mar, Comm. Bep.^ p. zizTiii. 
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" In foreign countries, where either by express treaty or 

" by the comity of nations the privilege of ex-territoriality 

" has been enjoyed by British subjects within any defined 

" limits, such as the factory of a trading company, or the 

'' hotel of an ambassador, the marriage of a British subject, 

" solemnised within such limits, according to the law of 

" England, as it existed; antecedent to the passing (/) of 

" Lord Hardwicke's Act, has always been upheld by English 

" courts as a valid marriage "Q/). The rule applied to the 

marriages of English subjects no doubt also applies to those 

of foreigners. D. and M., for example, French subjects, 

marry at a French factory in Turkey, according to French 

forms. Their marriage will be held valid by English courts. 

MarriageB Any ship on the high seas, and a ship of war, even when 

bUard.^ in a foreign port, is deemed part of the country to which 

the ship belongs. Marriages, therefore, on ship board are 

in general valid, if good by the law of such country. 

Difficulty The application of the principle of ex-territoriality to the 

Ing marriages of British subjects presents some difficulty, from 

of^terri- *^^ ^^^^ *^^* British subjects are citizens of a state (A) 

torialiiy to which consists of different countries. Hence the inquiry 

Brf52f^° i^fl'y ^ raised, what is the law by which a British subject, 

subjects. fQf instance on board a British man-of-war, is governed, 

and by which the validity of his marriage on ship board 

is to be determined ? Is it the Common Law of England 

or the Statute Law and Common Law combined, or the 

law of the country,, c.^'., Scotland, where he is domiciled ? 

The answer to these and other questions of a like sort 
appeatB to be that in the cases to which the principle of 
ex-territoriality applies, a British subject must be taken to 
be under the rule of the Common Law of England (i). 



(/) i.e., marriage before an episcopally ordained dergymao, e.^., a clergy- 
man of the Church of England, a Boman Catholic priest, or a priest of the 
Greek Church : Beg. v. MUlit, 10 CL & F. 534. 

iff) Marr. Comm, Rep., p. L. 

{k) For the distinction between a "state "and a " country, " or law 
district, see pp. 81-^83, ante. 

(t) The correctness of this yiew, though open to qnestaon, appean to me 
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D. and M., British subjects, marry on board a British 
man-of-war. The marriage service is perfonmed by a Roman 
Catholic priest. The marriage being good at common law 
is valid (£). 

D. and M., Scotch persons, domiciled in Scotland, con- 
tract marriage on board a British man-of-war, per verha de 
prcBsenti. No minister is present at the time of the making 
of the contract. The marriage is probably invalid (Z). 

Sub-clause (iii) applies to marriages in countries where (iii) Where 
it is strictly impossible for the parties to use a local form, ^j fom 

The impossibility may arise from the country being one " ™- 
where no local form of marriage, recognised by civilised 
states, exists, as where the marriage takes place in a land 
inhabited by savages, or it may arise from the form being 
one which it is morally or legally impossible for the parties 
to use. On this ground, a marriage between Protestants, 
celebrated at Some by a Protestant clergyman, was admitted 
to be valid by Lord Eldon, on its being sworn that two 
Protestants could not there be married in accordance with 
the lex lod, as no Roman Catholic priest would be allowed 
to marry them (m). On the same ground, marriages in 

confirmed by the principle, that British subjects settling in a newly dis- 
covered oonntzy, cany the law of England with them : 1 BladksUme, p. 108; 
WetUakej s. 152 ; by the rules as to Anglo-Indian domidl (pp. 140 — 143, 
anie) ; and by the language of 28 & 29 Vict. c. 68, s. 3 ; 4 Geo. 4, c. 91 ; 
12 & IS Vict, a 68, s. 20. 

{i) Reg. y. MiUU, 10 CL & F. 534. 

(0 The questions which may be raised as to the law which governs 
British subjects when on board a British man-of-war may, of course, also 
be raised as to the law which governs them when they are within the limits 
of a British Embassy, or of a country where British subjects can claim the 
privUege of ex-territorlality ; but marriages of British subjects in foreign 
countries are now to such a great extent regulated by 4 Geo. 4, c. 91, and 
12 A; 13 Vict, a 68, that questions as to the validity of such marriages, 
independently of these Acts, are unlikely to arise. 

The same difficulties which exist in applying the principle of ex-ter- 
ritoriality to the marriages of British subjects, may exist in applying it to 
the marriages of persons belonging to other states, such as the Austro- 
Hungarian empire, consisting of different countries, with possibly different 
marriage laws. 

(m) CruiM <m Dignities, p. 276 ; WesUake, s. 244. 

The Roman law was, as Wutiake points out, incorrectly stated. 

P 
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heathen or Mahommedan (ti) countries would be held valid, 
even though not in accordance with the local form. The 
validity, again, of marriages celebrated abroad, in accordance 
with the English Common Law, within the lines of a British 
army, may possibly (independently of statutory enactments) 
be placed on the ground of the impossibility of complying 
with the local form. 

That sub-clause (iii) may apply, there must be an im- 
possibility amounting to an insuperable difficulty (o) in 
complying with the local form. "Where persons [are] 
" married abroad it is necessary to show that they were 
" married according to the Itx loci, or that they could not 
" avail themselves of the lex loci, or that there was no lex 
" loci** (p). Mere difficulty in fulfilling the conditions 
imposed by the local law is not enough. Thus, the fact 
that the law of a country does not allow persons to inter- 
marry who have not resided there for six months does not 
enable British subjects who have resided there for a shorter 
period to make a valid marriage without complying with 
the requirements of the local law (q). 

The cases as to maxriages held valid on account of the 
impossibility of complying with the local form are not 
numerous, and refer to the marriages of British subjects. 
It may, however, be assumed that when compliance with the 
local form is impossible, our courts wUl hold the marriages 
of foreigners valid if held good by the law of the country 
where the foreigners are domiciled. If, for example, D. and 
M., Italian subjects, domiciled in Italy, intermarry in China 
in accordance with a form held imder the circumstances 
valid by the Italian tribunals, our courts will probably hold 
the marriage good (r). 



(n) SuppoBing, of ooune, that the local maniage form ioTolved 
in which ChristianB could not take part. Such marriages would, in fact, 
almost always come within sub-clause (ii), and be covered by the 
of ez-territoriality. See pp. 205 — 209, ante, 

(o) Kent V. Burgeu, 11 Sim. 861, 876. 

(p) Per EJdon, C. ; CruUe on DigniUes, p. 276. 

{q) Kent v. Bunjeu, 11 Sim. 861. 

(r) See 1 Pnuer, lluthaml and Wife, pp. 1818, 1814. 
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Sub-clause (iii) applies from its nature only to marriages 
taking place beyond the limits of the British dominions (s). 

The statutes 4 Geo. 4, c. 91, and 12 & 13 Vict. c. 68, 
provide modes in which (independently of the lex loci) a ^lieYn^* 
British subject may contract a valid marriage in a country aooordanoe 
not forming part of the British dominions. Marriages valid ^^ 4^ ^^ 
under Act of Parliament are for all purposes good in Eng- 
land. The result is, that where one of the parties is a 
British subject, the following marriages celebrated abroad, 
though not according to the lex lod, are valid, viz. : — 

(1.) A marriage solemnized by a minieter of the Church 
of England, in the chapel or house of any British ambas- 
sador, or minister residing within the country to the court 
of which he is accredited (t). 

(2.) A marriage solemnized by a minister of the Church 

of England, in the chapel belonging to any British £Eu;tory, 

or in the house of any British subject, residing at such 
factory (t). 

(3.) A marriage solemnized within the British lines (t) 

by a chaplain or ojfficer, or person officiating under the 

orders of the commanding officer of a British army serving 

abroad (u). 

(4.) A marriage solemnized by, or in presen^x of, a 

British consul, in accordance with the provisions of 12 & 

13 Vict. c. 68. 

Two observations may be made as to marriages within 

sub-clause (iv) (v). 

First. — ^The validity of marriages within it is inde- 

(•) Conld a numriage be yaUd within the terms of sub-dauBe (iii) if it came 
within the providons of 12 & 18 Vict a 08 ? See, howerer, 12 k 18 Vict. 
c 68, B. 21. 

(0 4 Geo. 4, c. 91, s. 1. 

(«) Waldegrave Peerage Ccue, 4 CL ft F. 649. 

4 Geo. 4, c. 91, seemB to apply to the maniagee of aliens no less 
than of British subjects. If this be so, amairiage within cases (1), (2), and 
(8) is valid in England, even though both the parties are aHens. 12 & 13 
Vict c. 68 applies only where one of the parties at least is a British subject 
Hence a marriage within case (4) is not valid if both the parties are aliens. 

(v) Rule 44, p. 200, ante. 

p2 
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pendent of the ^ locL A marriage by a British sulyect 
in France, with a domiciled Frenchwoman, if made in 
accordance with either 4 Geo. 4, a 91, or 12 & 13 Vict, 
c. 68, is valid in England, whether or not it be held iredid 
by French law («). 

Secondly. — It is not certain that the English courts 
would hold the marriage of a foreigner in England valid, 
simply because it was valid by a law of the foreigner's 
country, similar to 12 & 13 Vict. c. 68. Suppose, for 
example, that D., an American citizen, married M., an 
English subject, before the American consul in London in 
accordance with the provisions of an Act of Congress. 
It is extremely doubtful whether English courts would treat 
such a marriage as valid (y). 

The operation of this clause may be seen firom the 
following illustration : 

D., a Frenchman, domiciled in France, marries M., a 
British subject, domiciled in France. They are married 
according to the forms of the Church of England, in the 
chapel of the English Embassy at Paris, but without 
observing any of the formalities required by French law. 
The marriage is valid (0). 
• The marriage would, however, be held invalid by 

French (a) courts (6). 

{%) Re WrigU'B TtumU, 2 K. & J. 695, 25 L. J. (Ch.) 621. 
Uoyd V. PeUtjean, 2 Curt. 251. 

{y) See Sehihtby v. We$Unkoh, L. R 6 Q. B. 155, 159, for an exAmple off 
the principle that the English coorts will not always give effect to foreign 
laws with regard to England analogous to English laws with regard t* 
foreign countries. 

{z) 4 Geo. 4, c. 91. 

Uoyd T. Petitjean, 2 Curt. 251. 

(a) See EsU v. Smyth, 18 Beav. 112, 28 L. J. (Ch.) 705. 

(6) Marriages at St. Petersburgh, where one or both of the parties an 
British subjects, are, if celebrated by the bhaplain of the Russia Company, 
valid under 4 Geo. 4, a 67. There may possibly be found in the Statute 
book other special enactments applying to marriages celebrated in particular 
localities abroad. 

A marriage, in whatever manner celebrated, which is or is snbee q ue ntl y 
rendered valid by an Act of Parliament, will of coune be held valid for aU 
purposes by on English court. 
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By the term " marriage" is meant in these Rules marriage Meaning 
as understood in Christendom, i.e., "the voluntary union "mam- 
'• for life of one man and one woman to the exclusion of all ■«®" 
'^ others" (c). Hence Rule 44 has no application to con- 
nections which^ though called marriages, either are not 
intended to be for life, or are made with a view to l)oly- 
gamy. To what extent the law of England will recognise 
rights, e,g,y of inheritance, depending upon the institution 
of polygamy is doubtful (d) ; but it is clear that the rule in 
question does not apply to polygamous marriages (e). It has 
been laid down that " it would be extraordinary if a mar- 
riage in its essence polygamous should be treated as a 
good marriage in this country. Different incidents of 
minor importance attach to the contract of marriage in 
'' different countries in Christendom, but in all countries in 
^' Christendom the parties to that contract agree to cohabit 
with each other alone. It is inconsistent with marriage, 
as understood in Christendom, that the husband should 
have more than one wife" (/). And on the principle 
that the law of this country is " adapted to the Christian 
marriage, and .... is wholly inapplicable to 
polygamy" (gr), the Divorce Court has refused even to dis- 
solve a marriage made in Utah, according to Mormon rites, 
with the intention to contract a Mormon marriage (g). 
The court, nevertheless, did not " profess to decide upon 
the rights of succession or legitimacy which it might be 
proper to accord to the issue of the polygamous unions, 
nor upon the rights or obligations in relation to third 
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ie) See Hyde v. JETyde, L. R 1 P. & D. 130, 133, jper Lord Pmzanee. 

(eO Ihid., p. 138. 

(e) Thia is in reality only one instance of the principle that the roles of 
(so called) private international law apply only amongst Christian States. 
These rules assume a certain similarity among the laws and institutions 
existing in the States where they are to be implied. 

(/) Hyde ▼. Hyde, L. K. 1 P. & D. 130, 182, per Lord Penzance, 

{g) Hyde v. Hyde, L. R. 1 P. & D. 130, 135; see Warrender v. War- 
render, 2 CI. & F. 488, 531, for language of Lord Brougham; Ardateer 
Curteijee v. Perozetoye, 10 Moore. P. C. 375, 418. 
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" persons which people living under the sanction of such 
"unions may have created for themselves." All that 
was "decided is that as between each other, they are 
"not entitled to the remedies, the adjudication, or the 
" relief of the matrimonial law of England" (A). 

InoestnouB Exception 1. — A marriage is not valid which is incestuous by the 

laws of all Christian coimtries (i). 

A marriage held to be incestuous by the whole Christian 
world, e.g., a marriage between a brother and a sister, is 
wherever celebrated invalid by the law of England. 

Such a marriage is invalid here, wherever it be celebrated 
and whoever may be the parties to it, not, in strictness, 
because it is prohibited by some supposed common law of 
Christendom, but because it is prohibited by English law 
on the ground of its being incestuous, whence the inference 
may be drawn that our courts are forbidden in all cases to 
recognise such a marriage, without any reference to the 
place of celebration, or to the allegiance, or to the domicil 
of the parties (j). 

Marriage Exception 2. — A marriage is not valid if either of the parties 
^^onof being a descendant of Greoige II., marries in contravention 

Boyal of the Royal Marriage Act, 12 Geo. 3, c. 11. 

Marriage 
Act. 

{h) Byde ▼. Byde^ L. B. 1 P. ft D. 130, 188, i>0r Lord Ptnsance. 

(t) See SUyry, 88. llSo, 114. 

(/) In other words, the motive or ground for prohibiting a marriage nuj 
be a goide in deciding what are the marriages and who are the penooa 
intended by the legislature to be afiFected by the prohibition. Thns^ if an 
Act of Parliament were to prohibit the marriage of first cousins, the ooarts 
would probably hold that the ground of such a prohibition was not the 
immorality but the inexpediency of such a marriai^, and would therefore 
draw the inference that the Act had no application to foreigners domiciled 
out of England. On the other hand, the suggestion has been made that 
the marriage between an uncle and a niece is prohibited as immoral, and 
therefore would, under no circumstances whatever, be recognised by our 
courts {Wa/rrender v. Warrender, 2 CL & F. 488, 531). The doubts again 
which may exist as to the limits within which English law refuses recogni- 
tion to the marriage with a deceased wife's sister, depend at bottom on the 
different views which may be entertained as to the real ground or motive 
for the prohibition of such a marriage. See p. 220, note (6), poU, 
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The Royal Marriage Act enacts in substance that subject 
to certain exceptions and limitations, no descendant of 
George II. shall be capable of contracting matrimony 
without the previous consent of the Sovereign signified in 
the manner provided by the Act, and that any marriage of 
such descendant without such consent first had and ob- 
tained shall be null and void to all intents and purposes 
whatsoever. 

D., a descendant of George II., married M., at Rome, in 
accordance with the form required by the lex loci without 
having obtained the consent required by the Act. He was, 
however, under no disability, either by English or by 
Roman law, except that which might arise from the con- 
travention of the Royal Marriage Act. His marriage was 
held by our courts to be absolutely void (k). 

The Act, and the case decided under it, give rise to two 
remarks. 

First — Though D. was in fact domiciled in England and a 
British subject, his marriage would, in all probability, have 
been held invalid, had he been domiciled at Rome, and 
probably even had he been an alien. The Act appears 
intended to apply to all the descendants (with a limited 
exception (I)) of George II., and if this be the intention 
of the legislature, all courts throughout the British 
dominions must, of course, give effect to it whatever be 
the domicil or the allegiance of the persons affected by 
the Act. 

Secondly, — It is probable that foreign courts would not 
give effect to the provisions of the Royal Marriage Act 
in the case of persons not domiciled in England, and 
that our courts, on the other hand, would refuse to give 
effect to a similar law passed, e,g,, by the Italian Parlia- 
ment, in the case of a person not domiciled in Italy. The 
incapacity, in short, produced by such a law would be 

(k) SuBHx Peerage Cote, 11 CL & F. 85. 

{I) Viz., the iflsue of PrinoesBes marrying into foreign families. It ia 
from this exception that the inference may be drawn that the Act applies 
to descendants of Greorge II., who may not be British subjects. 
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regarded as constituting a piivative siai'aSy which was not 
entitled to recognition by the courts of any state except 
the state where the law was in force (wi). 

Incapacity Exception 3. — A marriage is not valid if either of the parties is, 
j^g^^^^g according to the law of the country where the marriage is 

to law of celebrated^ under an incapacity to marry the other (f ) 

country 
where 

cdT*ted. ^' ^^^ ^'' ^® deceased wife's sister, are Prussian subjects 
domiciled in Prussia, where they are legally capable of 
marrying each other. While travelling in England they 
are married at an English church in accordance with the 
formalities required by English law. The marriage is 
probably not valid. 

"The status of marriage," writes Mr. Westlake, "is 
'' created on the contract of the parties immediately, and 
"therefore by the lex loci contrdctua, which then alone 
" has power over them. . . . Hence the form is justly 
"referable to the lex lod coTUraettiSf and so the English 
"cases have decided; while, if the marriage be void by 
" that law, whether for form or any other reason, there is 
" an end of the question " (n). 

In spite however, of this weighty authority in support 
of the doctrine that such a marriage is invalid the admis- 
sion must be made that its invalidity is not free from 
doubt. B.ecent decisions (p) certainly suggest the conclu- 
sion that capacity for marriage is governed by the lex 
domicilii and not by the lex loci contractus, whilst 
American authorities apparently support the view that 
such a marriage would be regarded as valid in the United 
States, even though solemnised in England {q). 

Exception 3, even if maintainable; has no application if 
the parties to the marriage can claim the benefit of ex-terri- 



(m) See Rule 24, p. 161, anU. 

{n) WesUake^ s. 844. 

(p) SoUomayor y. De Bcarroi, 3 P. D. 1, 6; Brookv. Brook, 9 H. L. C. 19S. 

iq) Wharton, b. 141. 
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tonality. If, in the supposed case> D. and M. had been 
married at the Prussian Embassy in accordance with the 
forms required by the law of Prussia, their marriage would 
have been valid in England. 

RuLB 45. — Subject to the exception hereinafter Buie45. 
mentioned, no marriage is valid which does not Mamage, 
comply, both as to the capacity (r) of the parties ^vSiA 
and the form («) of celebration, with Kule 44. 



Capacity to marry depends upon the law of a person's (l) Want 

domicil. ofcapadty. 

" It is a well recognised principle of law that the ques- 
" tion of personal capacity to enter into any contract is to 
" be decided by the law of domicil. It is, however, urged 
'' that this does not apply to the contract of marriage, and 
" that a marriage valid according to the law of the country 
*' where it is solemnised is valid everywhere. This, in our 
opinion, is not a correct statement of the law. The law 
of a country where a marriage is solemnised must alone 
" decide all questions relating to the validity of the cere- 
mony by which the marriage is alleged to have been con- 
stituted ; but, as in other contracts, so in that of marriage, 
personal capacity must depend on the law of domicil ; 
" and if the laws of any country prohibit its subjects within 
certain degrees of consanguinity from contracting mar- 
riage, and stamp a marriage between persons within the 
prohibited degrees as incestuous, this, in our opinion, 
imposes on the subjects of that country a personal incapa- 
city, which continues to affect them so long as they are 
domiciled in the country where this law prevails, and 
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(r) Soitomayar t. Ik Barrot, S P. D. 1, 5 ; Brock v. Brooke 9 H. L. C. 
198,234,235. 

(«) Kent V. BwrgeUj 11 Sim. 861 ; In re EtUUe of McLoughlin, It. L. R. 
1 CIl D. 421 ; Laeon v. ffiffgins, 8 Stark 78 ; Butler ▼. Freeman, AmbL 
303 ; Stoifi v. KeUyy 3 Knapp. 257 ; Wettiake, s. 844 ; Story, s. U8. 
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" renders invalid a marriage between persons both at the 
" time of their marriage subjects of and domiciled in Uie 
country which imposes this restriction, wherever such 
marriage may have been solemnised " (Q. 
" The leamedjudge"(u) (said Lord St. Leonards) . . . . 
'' came to the conclusion, after an elaborate review of the 
" authorities, that a marriage contracted by the subjects of 
" one country, in which they are domiciled, in another 
" country, is not to be held valid if, by contracting it, the 
** laws of their own counti^ are violated. This proposition 
" is more extensive than the case before us requires us to 
" act upon, but I do not dissent from it *' {x). 

The principle that legal capacity to many depends upon 
a person's lex domicilii may be applied by our courts 
either to marriages prohibited by English law and celebrated 
in a foreign country, or to marriages prohibited by a foreign 
law and celebrated in England, 
(i) Mani- A marriage with his deceased wife's sister, by a wid<ncer 
prohibited ^o^i^^i^ i"^ England, is under this principle invalid, 
by English wherever celebrated. Thus D., a German, naturalised and 
domiciled in England, married M., also a German and his 
deceased wife's sister, by the half blood, at Frankfort^ 
where she was domiciled, and such marriage was l^al. He 
then returned to England, and continued to reside there 
till his deatL It was held here that D. was under a dis- 
ability to marry M., and that the disability of either party 
invalidated the marriage (y). So, again, where D., a 
widower, and M. his deceased wife's sister, both being 
domiciled in England, went for a short time to Denmark, 
and were there married, our courts held that such a mar- 
riage even though in accordance with the law of Denmark 

{t) SoUomaycT v. Dt Barrot, 3 P. D. 1, 5, per Curiam, 

(u) Sir Creuwdl CreuwdJL 

{x) Brook y. Brook, 9 H. L. C. 198, 234, 235, per Lord SL Leonardt, 

{y) MeUe v. MeUe, 1 Sw. & Tr. 416, 28 L. J. (P. & M.) 117. There 
is no doubt that stress was in this case laid on D. being an TgngliA mbjecti 
bat this was immaterial, D.'s lex domicilii being sufficient to invalidate the 
marriage. 
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was invalid (0), and all attempts to evade the law of Eng- 
land by marrying in a country where marriages with a 
deceased wife's sister are lawful have utterly failed in 
obtaining any sanction for such marriages from our courts. 
The grounds for such failure have been thus stated : 

'' It is quite obvious that no civilised state can allow its 
domiciled subjects or citizens, by making a temporary 
visit to a foreign country, to enter into a contract to be 
performed in the place of domicil, if the contract is for- 
" bidden by the law of the place of domicil as contraiy to 
'' religion, or morality, or to any of its fundamental institu- 
" tions. 

''A marriage between a man and the sister of his 
*' deceased wife, being Danish subjects domiciled in Den- 
mark, may be good all over the world, and this might 
Ukewise be so, even if they were native bom EngUsh 
" subjects, who had abandoned their English domicil, and 
were domiciled in Denmark. But I am by no means ' 
prepared to say that the marriage now in question ought 
to be, or would be, held valid in the Danish courts, proof 
being given that the parties were British subjects domi- 
ciled in England at the time of the marriage, that Eng- 
land was to be their matrimonial residence, and that by 
the law of England such a marriage is prohibited as 
being contrary to the law of God. The doctrine being 
" established that the incidents of the contract of marriage 
" celebrated in a foreign country are to be determined 
'* according to the law of the country in which the parties 
" are domiciled and mean to reside, the consequence seems 
to foUow that by this law must its validity or invalidity 
be determined " (a). 
The principle applied by our courts to marriage with a 
deceased wife's sister will be applied by them to any other 
marriage by a person domiciled in England which comes 



(2) Brook V. Bnok, 9 H. L. C. 193. Se«, aa to Scotch Law, FtmUm y. 
Livinffttonef 8 Maoq. 467. 

(rt) Brook V. Bi-ot^, 9 H. L. C. 193, 212, 213, per Campbdl, C. 
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within the prohibited degrees^ such as a marriage l>y an 

uncle with a niece (6). 

(ii) Marri- A marriage prohibited by the law of the country where 

prohibited ^^ parties are domiciled, and celebrated here is, though 

ly foreign legal by the ordinary rules of English law, invalid in 

England. 

D. and M., Portuguese subjects, domiciled in Portugal, 
were first cousins and on that account incapable by the law 
of Portugal of intermarrjdng with each other, without the 
dispensation of the Pope. While residing in England, but 
not domiciled there, they were married according to the 
forms required by English law. The marriage was held 
invalid by our courts (c). 

Though in the judgment of the court stress is laid on 
the marriage being by Portuguese law "incestuous," 
and on the fact that the parties were Portuguese " sub- 
jects," these matters are almost certainly immaterial 
The true ratio decidendi is, that "the question of 

(6) Kngiirii ooorts wiU of corme hold invalid a marriage by any p«non 
who is prohibited from entering into it by English law. There is, farther, 
no doubt that marriage with a deceased wife's sister is prohibited by 
English law. The question, however, who are the persons to whom this 
prohibition is intended to apply admits of controversy, and in fact three 
different views have been taken as to the answer to be given to it. 

First, — The prohibition has been thought to apply to all persons whomso- 
ever, whether British subjects or aliens. This ia the natural view of those 
who hold that EngUsh law treats the marriage in question as strictly 
incestuous: Brook v. Brook, 9 H. L. C. 193, 230, 234, language of Lord 
St Leonards, 

Secondly. — The prohibition has been held to apply to aU British subjects 
and to all persons domiciled in England. This was, perhaps, the view of 
the court which gave judgment in Meite v. Mette, 1 Sw. ft Tr. 416, 28 L. J. 
(P.&M.)117. 

Thirdly.— The prohibition may be considered to apply to all persons, 
whether British subjeots or aliens, domiciled in England, and to such 
persons only. This on the whole would seem to have been the view of the 
House of Lords when giving judgment in Brook v. Brook^ 9 H. L. C. 198. 
See especially language of Campbdl, C, p. 212, and of Lord Cranwortk, 
pp. 227, 228, and is (it is conceived) the soimder view. It is in conformity 
with SoUomayor v. De Barros^ 3 P. D. 1, and is recondleable with the 
colonial Acts making the marriages in question legal in the colonies. 

(r) Sottomayor y. De Barros, 3 P. D. 1 (C. A.). 
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personal capacity to enter into any contract is to be 
decided by the law of domicil " {d). 
From the principle that capacity depends on the law o^^^JJ^ 
a person's domicil, it follows that the disability of either toprindple 
party («), under the law of his or her domicil to contract a caSadty to 
marriage with the other, invalidates the marriage. Aniarry 
suggestion has, however, been made judicially that the on lex 
application of the principle should be limited to cases in domciUi 
which both of the parties are- domiciled in a country by 
the laws of which they are incapable of intermarriage. 

" Our opinion" [that parties cannot make a valid 
marriage who are under an incapacity by their le^ domi- 
cilii'] "is confined to the case where both the 

" contracting parties are, at the time of their TnarriagCf 
" domiciled in a country the laws of which prohibit their 
marriage. All persons are legally bound to take notice 
of the laws of the country where they are domiciled. 
" No country is bound to recognise the laws of a foreign 
state when they work injustice to its own subjects, and 
this principle would prevent the judgment in the present 
case being relied on as an authority for setting aside a 
marriage between a foreigner and an English subject 
domiciled in England, on the ground of any personal 
incapacity not recognised by the law of this country" (/). 
The suggested limitation, however, to the application of 
the principle that capacity to marry depends upon a . 
person's lex domicilii cannot, it is conceived, be perma- 
nently maintained. The introduction of the proposed 
limitation is not necessitated by any decided cases, is 

id) Sotiomayor ▼. De BarroB, 3 P. D. 1, 5, per Curiam. 

(f) See MeUe ▼. MetU, 1 Sw. & Tr. 416, 28 L. J. (P. & M.) 117. 

Savignfff however, holds that an incapacitj affecting a fatore wife 
according to the law of her domicil, but not affecting the fatnre husband 
according to the law of his domidl, is UnmateriaL Hence, thongh he would 
approve of the decision in Mette v. Mettef he would hold, that if in that 
case the husband had been domiciled in Grermany, whilst the wife had been 
domiciled n England, the marriage ought to have been held valid by our 
courts. See Savigny, s. 879, pp. 240, 241. 

(/) Soitomayar v. De Barros, 8 P. D. 1, 6, 7, per Cfuriam. 
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illogical, and does away with the great advantage derived 
from basing the validity of a marriage on a broad and clear 
ground. 

(ii) Want No marriage is valid which in respect of form (including 
in that term all the formalities, rites, and ceremonies of 
marriage) does not fall within the terms of sub-clauses (i), 
(ii), (iii), or (iv) of Rule 44 (gr). To put the same thing in 
other words the general principle is that the validity of the 
marriage contract depends upon its being entered into in 
accordance with the law of the place of celebration (h) ; 
sub-clauses (li), (iii), and (iv), state the exceptions to this 
principle, and what is here laid down is that no marriage 
is valid which does not fall within the general principle or 
within the exceptions thereto. 
Mamj^ The following are examples of marriages which are 
want of invalid on account of not fulfilling the conditions as to 

due fonn. foj^ ^f jj^^j^ 44 

In 1838 (t), D. and M., English persons domiciled in 
England, are married at the English church, at Antwerp, 
by a clergyman of the Church of England, in the presence 
of the English Consul. Formalities required in respect of 
residence and otherwise by Belgian law are omitted. The 
marriage is invalid {k). 

In 1833, D. and M., Irish persons domiciled in Ireland, go 
in England through a ceremony of marriage celebrated 
by a Roman Catholic priest. The marriage is invalid (Z). 

D. and M., persons domiciled in Scotland, many in 



ig) See pp. 200, 201, aiUe, 

(h) ThiB is merely an application to marriage of the general p r in c ifJ e 
that the validity of a contract depends as regards its form on the law of 
the place where it is made (lex lod eorUraettu). 

(t) And therefore prior to the Foreign Biarriage Act, 12 ft 18 Vict c 68 
(1849). 

(k) Kent ▼. Burgeu, 11 Sim. 861. 

(0 In rt JSmIoU of McLoughlin, Irish L. R. 1 Gh. D. 421. In each of the 
foregoing cases the marriage, bnt for its not conforming to the /«r fori* rem- 
tractui, wotdd be valid by the English Common Law. 
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England, by acknowledging themselves to be man and 
^rife in the presence of third parties. The marriafife is 
invaUdW. 

D. and M., persons domiciled in England, go through the 
ceremony of marriage in Japan. The marriage is per- 
formed by a Presbyterian minister. The marriage is 
invalid {n). 

D.and M., persons domiciled in England, go through the 
ceremony of marriage on board a British man-of-war, 
when on the high seas. The ceremony is performed by 
the captain, who uses the service of the Church of England. 
The marriage is invalid (o). 

D., a Frenchman, marries M., an Englishwoman and 
British subject, at the chapel of the French Embassy, 
without complying with the requirements of English law 
as to banns, licence, &c. The marriage is invalid (p). 



Exception. — A marriage celebrated in England is not invalid on Marriage 
account of any incapacity of either of the parties which, ^ ?°^\ 
though imposed by the law of his or her domicil, is of a invalid on 

kind to which our courts refuse recoimition. account ^ 

° incapacity 

not reoog- 

niaed by 

(m) It would be held invalid in Scotland, as well as in England : 2 Prater, '^^^ 
HuAand and Wife, 1809, 1810 ; MacuUock ▼. MaeuUock, 2 Paton. 83, ^ 
M. 4591 ; Cullen ▼. Go9$age, 12 D. 688. 

(i>) lUg. ▼. MUlia, 10 CL & F. 534. It is presumed in this illustration 
that the ceremony is not sufficient to constitute a marriage according to 
the law of Japan. If it did, the marriage, being in accordance with the 
local form, would be valid. 

Whether, if D. and M. had been persons domiciled in Scotland, their 
marriage would, under the circumstances, be held valid in England, is 
perhaps an open question. See pp. 208, 209, ante, 

(o) There is no legal authority for holding such a marriage good. Its 
ralidity is inoonsiBtent with the principle maintained by the House of 
Lords in Peg, v. MUlu, 10 CL ft F. 534. 

ip) Pertreii v. Tondear, 1 Hagg. Const. 186. Supposing that Exception 
8 to Role 44 (see p. 216, ante) can be maintained, the combined effect of 
thai exception and of Rule 45, p. 217, anie, is that no one can contract a 
ralid marriage who is under a legal incapacity, either by the law of the 
country where the marriage is celebrated [lex loci contractus), or by the law 
of the country where he is domiciled (toe domicilii). 
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D., a black, domiciled in a countiy where marriages 

. between whites and blacks are prohibited, and M., a 

white woman also there domiciled, come to England and 

without having acquired an English domicil are married 

there. The marriage is valid (g). 

The general principle on which such a marriage would 
be held valid is, that the incapacity constitutes a penal or 
privative status to which our courts will not give extra- 
territorial effect (r). 

On the same principle, the marriage of a monk or a 
nun would be held valid here, even though he or she 
might be incapable of marriage by the law of his or her 
domicil (s). 

{q) See as to the question whether such maniAgeB can now be pfohifaited 
in any State of the American Union, SUUe ▼. (rt&fon, 10 Am. Rep, 42 ; 
Burnt V. Slate, 17 Am. Rep. 34. 

(r) See Rule 24, p. 161, aWte, 

(9) See Coke LiU., p. 136a ; 2 Cok-e Imt,, p. 687. 
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CHAPTER V. 

DIVORCE (a). 

General Principle. 

Rule 46. — Jurisdiction in matters of divorce Bnie46. 
depends, in general, upon the domicil of the parties junudic- 
to a marriage at the time of the commencement of jnatteraof 
proceedings for divorce. Hence, in general, t^^% in 

(1) a Divorce Court (6) of any country where §^^«j|^ 
such parties are then domiciled has 
jurisdiction to dissolve their mar- 
riage (c) ; 

(a) BrovcM Divorce (9rd ed), pp. 1 — 24. 
Pkillimore, as. 491—521. 
Weatlake, 88. 349^365. 
Stortf, 88. 200— 230e. 
Wharton, 88. 204--239. 

Savigny, s. 879 (see Guthrie's Note, pp. 248^250)* 
Bar, 8. 92. 

1 Falix, p. 68, note (a). 

2 Bishop Marriage and JHvorce, es. 113^207. 
(6) The term Di? orce Court is used as a name for any court, such aH 

the English Ptobate, Divorce and Admiralty Division of the High Conrt of 
Jnstioe, or the Scotch Conrt of Session, which, under whatever style, has, 
by the law under which the court exists, power to take cognizance of 
matters of divorce. 

(c) See WHmm v. YfiVfon, L. B. 2 P. ft D. 485 ; Cotif. Brodie v. Brodie, 
80 L. J. (P. ft M.) 185 ; Brcwtt Birorce, p. 20 ; S^aw v. Chuld, L. B< 8 
H. L. 55 ; Dolphin v. ]iolnn$, 29 K J. (P. ft M.) 11, 7 H. L. C. 890 ; 
Ttlnrton v. Tefrirtcn, 1 Sw. ft Tr. 574 ; Le Sucttr v. Le Sveur, 1 P. D. 189* 

Q 
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m 

(2) no court of any other cDuntry has juris- 
diction to dissolve their marriage (c). 

The principle now in the iu|dn adopted by English 
courts (d) appears to be that jurisdiction in matters of divorce 
depends upon domicil, or, in^other words, that the question 
whether parties to a marriage ought to be divorced is one 
which concerns the authorities of the country where they 
live and have their legal home, and that, therefore, the 
courts of the country where the parties are so living, at 
the time of the demand for a divorce, are the courts to 
which in general ought to be referred the question, whether 
the marriage between the parties should or should not be 
dissolved. 

" It is," says a high judicial authority, " the strong in- 
" clination of my own opinion that the only fair and 
" satisfactory rule to adopt on this matter of jurisdiction is 
"to insist upon the parties in all cases referring their 
" matrimonial differences to the courts of the country in 
" which they are domiciled. Different communities have 
« different views and laws respecting matrimonial obliga- 
" tions, and a different estimate of the causes which should 
"justify divorce. It is both just and reasonable, therefore, 
" that the differences of married people should be adjusted 
" in accordance with the laws of the community to which 
" they belong, and dealt with by the tribunals which alone 

(f ) Firtbract v. Firehrace, 47 L. J. (P. & M.) 41 ; bat see NihoyH t. 
Niboytti 4 P. D. 1 ; Yelverton ▼. YeherUm, 1 Sw. ft Tr. 574 ; Compart 
Dufjgan v. Duggan (Australian Caae), 64 L. T. 152. 

{d) They, at one time, undoubtedly inclined to the quite different piin* 
ciple that the right to divorce depended upon the terms of the maniage 
contract, and, therefore, upon the law under which the maniage was cele« 
brated, and hence, held that the jurisdiction in matters of dxTorce belonged 
exclusively to the courts of the country under the law of which the maxriage 
took place, which was in the great majority of instances (if not always) the 
country where the marriage was celebrated. See Tovey v. lAmdtt^f, 1 Dow. 
117; LoOey'B ease, 2 CI. & F. 567; McCarthy v. De Oaix, ibkL, 568; 
Theories of JHvoree, App., Note YI., and JSIffe^ of Foreign Divorce on 
English Marriage, App., Note VII. See, however, as making it difficult to 
determine whst is the exact principle adopted by our courts, Nibopet ▼. 
Niboget, 4 P. P. 1. 
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can administer those laws. An honest adherence to this 
principle^, moreover^ will preclude the scandal which arises 
when a man and woman are held to be man and wife in 
one country, and strangers in another " (e). 

It seems," says Lord Justice Brett, "that the only 
court which, on principle, ought to entertain the 
question of altering the relation in any respect between 
parties admitted to be married, or the status of either 
of such parties arising from their being married, on 
account of some act which by law is treated as a 
" matrimonial offence, is a court of the country in which 
they are domiciled at the time of the institution of 
the suit. If this be a coiTect proposition, it follows 
that the court must be a court of the countiy in which 
the husband is at the time domiciled, because it is in- 
contestable that the domicU of the wife, so long as she is 
a wife, is the domicil which her husband selects for 
himself, and at the commencement of the suit she is, ex 
hypotheai, still a wife " (/). 
Rule 46 embodies the principle expressed in these 
judicial dicta. The two subordinate clauses of the rule 
point to the consequences which ensue from the application 
of that principle. With reference, however, to the applica- 
tion of the principle stated in the rule, two points require 
notice. 

(e) WiUon v. WUton, L. R. 2 P. & D. 435, 442, judgment of Lord 
Penzance This statement of the law is in conformity with the expressions 
of Lord Weatiwry in Shaw v. Gould, L. B. 8 H. L. 55, 85, cited p. 236, 
pott, but is not, it mnst be admitted, in harmony with the language of the 
majority of the court in Nihoytt v. Niboyet, 4 P. D. 1. 

(/) I^iioyet v. Niboyet^ 4 P. D. 1, 13, 14, judgment of BreU, L. J. The rest 
of the court, Jam€$, L.J., and CaUcn, L.J., do not, it should be noticed, assent 
to the principle Uud down by BreUi L. J. ; but, considering the state of the 
authorities, the general view maintained by Brett, ImJ., is, it is submitted, 
still to be considered as probably sound. Niboyet v. Niboyet, if it be lightly 
decided, may, as far as the actual dedsion goes, be explained as extending 
the number of exceptional cases in which residence gives jurisdiction in 
matters of divorce. See Sub-Kule 2, Exception 1, p. 231, post. The dkfta 
of the majority of the court cannot be so explained, but they are, it is 
submitted, opposed to other dicta of weight, and cannot be taken as abso-^ 
lutely authoritative. See Recent CaH$ on Domicil, App., Note X. 

q2 
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First — The words " in general " point to the fact that 
our courts have not fully or consistently carried out the 
principle that jurisdiction in matters of divorce is dependent 
upon domicil. Though adhering in the main to this 
principle they certainly sometimes base jurisdiction upon 
other circumstances than domicil, such, for example, as 
residence not amounting to domicil (h), and are possibly 
still influenced by the theory (t) that the right to divorce 
depends on the terms of the marriage contract. 

Secondly. — The criterion of jurisdiction adopted by any 
court determines the limits within which such court will, 
unless otherwise expressly enjoined by the law to which 
the court is subject, exercise power to grant divorces, or, in 
other words, claim jurisdiction, and also determines the 
limits within which the court will admit the right, or, in 
other words, the jurisdiction of foreign tribunals to grant 
divorces. Hence the principle that jurisdiction depends 
upon domicil modified by the weight given by our courts 
to other considerations, gives rise to the following sub- 
rules and exceptions. Sub-Rules 1 & 2, with the 
exceptions thereto, refer to the jurisdiction of the Eng- 
lish Divorce Court, or, in other words, to English divorces. 
Sub-Rules 3 & 4, and the exceptions thereto, refer to the 
jurisdiction of foreign tribunals, or, in other words, to foreign 
divorces. 



A. English Divorces. 
J?»«tt SuB-EuLE 1. — The English Divorce Court has 

Divorce . , -. . .. ® , 

Cotirt hM jurisdiction to dissolve the marriage of any parties 
tionto domiciled in England at the commencement of 
S^iroe. proceedings for divorce. 

The jurisdiction of the court in respect of such 
parties is not affected by 

(A) Nihoyet v. Nibaye^ 4 P. D. 1. 

(») Th^9ri€9 of Divorce, App., Note VI. 
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(1) the residence of the parties, or 

(2) the allegiance of the parties, or 

(3) the domicil of the parties at the time of 

the marriage, or 

(4) the place of the marriage, or 

(5) the place where the offence, in respect of 

which divorce is sought wafl com- . 
mitted. 

D. and M. were married in India. Adultery was com- Jnrisdio- 
mitted by M. in India. D. being domiciled in England pendent 
instituted a suit for divorce against M. It was held that on domidL 
the court had jurisdiction to grant a divorce (A;). 

D. and M. were a Scotch husband and wife domiciled in 
Scotland, who had married in Scotland. M., during the 
continuance of the Scotch domicil, committed adulteiy in 
Scotland. U. afterwards acquired an English domicil, and 
then applied to the English Divorce Court for a divorce. At 
the time of the application, and throughout the proceedings^ 
M., the wife, was in fact resident in Scotland. In prior 
proceedings before the Scotch courts by M. against D., 
these courts held that D. was domiciled in Scotland. The 
English Divorce Court, after finding that, as a matter of 
fact, D. had acquired an English domicil, held that the 
court had jurisdiction to pronounce, and did, in fact, pro- 
nounce a divorce between D. and M. (Z). 

If it be borne in mind that Scotland and Ireland are as 
regards divorce to be considered foreign countries (m) it 
will be seen that the decision in TTtZscm v. TTifoon supports 
to the full the doctrine that the Divorce Court has juris- 
diction over all persons domiciled in England. 

Of the various other circumstances which might he Not 
thought material none are, it is conceived, of importance as 
limitiTig (n) the jurisdiction of the court. 

{h) RateUfi ▼• Raidife, 1 Sw. & Tr. 467. 

(0 Wilson Y. WHwn, L. R. 2 P. & D. 485. 

(m) Telverton v. YdverUm, 1. Sw, & Tr. 574, 585. 

(n) Some of them may be of importance as giving jnrisdiotion. 
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residence; Residence as contrasted with domicil {'p) is certainly 
unimportant. D. and M. are domiciled in England, but 
reside in France. M. commits adultery in Paris. D., 
though residing abroad, can obtain a divorce from the 
Divorce Court (g). 
alle- Allegiance is the tie by which a person is connected 

glance. ^\\}^ ^ state (r) as being a subject of the sovereign of such 
state, and it might be thought that as a person's connec- 
tion with a particular political society depends upon his 
allegiance, or in more popular language his nationality, 
jurisdiction to declare whether a given person is to bo 
considered married or unmarried would belong to the courts 
of the state or nation of which he is a member or citizen. 
This, however, is not the view of English tribunals. In 
perfect consistency with the view that civil as contrasted 
with political status depends upon domicil they hold that 
the jurisdiction of an English court to grant a divorce is 
not affected by the allegiance of the parties. D. and M. 
are French subjects domiciled at Manchester, where if. 
commits adultery. The Divorce Court has jurisdiction to 
grant a divorce (s). 
Domicil of That the domicil of the pai'ties at the time of the mar- 
time of* riage, the place of the marriage, or the place where the 
marriage, offence, in respect of which divorce is sought, was com- 
mitted, has no effect to limit the jurisdiction of the court 
is certain (/). 



&C. 



Divorce SuB-RuLE 2. — Subject to the exceptions lierein- 
jurifldic- after mentioued, the English Divorce Court has no 

(p) See Dolphin v. Hohins, 7 H. L. 0. 890, for expresdons of Ixird 
Chelmsford contrasting residence and domicil, and p. 43, note (e), ante. 

(q) See OillU V. Gillis, 8 Ir. L. R. Eq. 697. 

(?*) For difference between state and country see pp. 31 — 83, ante. 

(«) Nihoyti y. Nihoyet, 4 P. D. 1. In this case no objection seems to 
have been made to the divorce on the ground of Mr. Niboyet being a 
French subject, and the mere fact of a foreign allegiance does not appear 
in any reported caie to have been treated by the oourt am a ground for 
declining jurisdiction. 

(0 Wila&n V. Wihon, L. R. 2 P. & D. 435, is sufficient without other 
authorities to establish this. See BaicHfft v. Ratclife, I Sw. ft Tr. 467. 
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jurisdiction to dissolve the marriage of any parties ^on over 
not domiciled in England at the commencement of S^ruS"' 
proceedings for divorce (i^) (?) £id.°^" 

D., and M. his wife, are domiciled in Ireland. D. in- 
stitutes proceedings for divorce against M. in England. 
The Divorce Court has probably not jurisdiction to grant 
a divorce (a;). 

This Sub-Rule will bo found,it is submitted,in conformity 
with the general run of the authorities on the subject of 
jurisdiction in matters of divorce. It is, however, opposed 
to the opinion of the majority of the Court of Appeal in a 
recent case (y), and must therefore be considered as open 
to doubt. The case itself may, even if well decided, be 
explained as coming within one or more of the exceptions 
to the Sub-Rule (z), 

Kxrojdlon 1 to Snh'Bule, — The Divorco Court lias under excep- Jurisdic- 
tional circumstances jurisdiction to dissolve a marriage H*^" Bomc- 
wliero the parties are (or possibly where one of them is (a)), grounded 
at the commencement of proceedings for divorce, resident 5\^*' 

though not domiciled in England {b). without 

domicil. 

D., a Frenchman, married at Gibraltar M., an English- 
woman and British subject. D. resided as French consul 
for several years in England, but retained his French 
domicil. While D. was resident in England M. presented 
a petition for divorce, alleging adultery committed in Eng- 
land, and desertion. D. appeared, but under protest. It 
was held by the Court of Appeal, reversing the decision of 
the court below, that the Divorce Court had jurisdiction to 

(tt) YdverUm ▼. YeherUm, 29 L. J. (P. & M.) 34, 1 Sw. k Tr. 574. 

(x) See Ydverton v. Yelvertan, 29 L. J. (P. & M.) 34, 1 Sw. k Tr. 5/4 ; 
Le Sueur v. Le Sueur, 1 P. D. 139 ; ToUtmacht v. ToUemache, 1 Sw. & Tr. 
657, and judgment of BreUj L.J., in Niboyet v. Niboyet, 4 P. D. 1, 9. 

(y) Niboyet v. Niboyet, 4 P. D. 1. 

(z) Exception 1 and Exception 8, p. 238, pott. See further JieeerU cates 
on domicil, App., Note X. 

(a) Brodie ▼. Brodie, 80 L. J. (P. & M.) 185, 2 Sw. & Tr. 259. 

(6) Niboyet ▼. Niboyet, 4 P. D. 1. 
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grant a divorce (c), and a divorce was subsequently 
granted. 

D. and M., British subjects, were married in Tasmania. 
They afterwards acquired an Australian domiciL M. com- 
mitted adultery in Australia and continued to reside there 
apart from D. He became hona fide and permanently 
resident in England, where he took proceedings against iL 
for a divorce. It was held that the Divorce Court had 
jurisdiction to grant a divorce {d). 

These cases, if rightly decided, certainly show that resi- 
dence not amounting to domicil may under some ciicnm- 
stances give the court jurisdiction. They do not of 
necessity go further than this. The opinions, indeed, 
expressed by the msyority of the court in Niboyet v. 
Niboyet conflict with the principle that jurisdiction depends 
upon domicil (e). But the facts that the wife was a British 
subject, that the divorce was obtained on her petition (/), 
that the marriage was made in the British dominions, and 
that French law does not allow of divorce at all, may possibly 
be held to make the case exceptional. Brodie v. Brodie 
may be reconciled with the principle that jurisdiction 
depends upon domicil. "The judgment," says Brett, 
L.J., " was [in that case as follows] : 'We say nothing 
" 'as to what the effect of the evidence might be in a testa- 
" 'mentary suit; we think that the petitioner was bondjidc 
" 'resident here, not casually or as a traveller. After he 
" 'became resident here his wife was carrying on an adul- 
" 'terous intercourse in Australia. He is therefore entitled 
" 'to a decree nm for a dissolution of the marriage.' If 
" this was held to be a domicil, it is consistent with all the 
" cases ; if it is to be taken as a decision that there can be 
" a minor species of domicil sufficient for one purpose and 



(e) Nihoyd v. Niba^et, 4 P. D. 1. 

id) Brodie V. Brodie, 80 L. J. (P. ft M.) 185, 2 Sw. & Tr. 259. 
{e) See eipecially judgment of Jamei, L.J., in I^iboyet v. Nihoyet, 4 P. 
D. 1, 6. 
(/) See Exception 3, p. 283, poei. 
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" not for another, I know of no authority or ground of 
" reason for such a distinction. I cannot agreo with it " (A). 

Ejecepiion 2 to Sab-Rale, — ^The Divorce Court has jurisiiction Juriadio. 
to dissolve a marriage hetween parties not domiciled in ^^^^g^ 
England at the time of the proceedings for divorce where appeus 
the defendant has appeared absolutely and not under T^^^ 
protest (i). 

This exception rests on the principle that the defendant 
by appearance without protest submits to the jurisdiction 
of the Court. 

Bjcce^ion 3 to Sab-Rule.— The Divorce Court has jurisdiction J"^^" 
to dissolve an English marriage between British subjects petition of 
on the petition of a wife who is resident though not domi- J^® ^' 
ciled in England {k). England. 

D. and M., natural born British subjects, married in 
1844 in England. In 1848 they separated. D., the 
husband, went after the separation to America, and be- 
came domiciled there. In 1853 D. married N. in America. 
M., who had never left England, applied in 1860 to the 
Divorce Court for a divorce. The divorce was granted (k). 

This exception 'may be vindicated on the ground of the 
injustice to a wife, who is a British subject, of pressing to 
its full extent the legal fiction that she is always domiciled 
in the same country as her husband. The principle of this 
exception may perhaps be extended to cases where the 
wife though not the husband was a British subject at the 
time of the marriage. 



B. Foreign Divorces. 
SuB-EuLE 3. — Subject to the exceptions herein- ^^^^ 

(A) Nibayet ▼. Ntboyti, 4 P. {D. 1, 18, 19, per BreU, L.J. See lUcent 
Ca$e$ on DomicU, App., Note X. 

(0 ZfdinsH v. Zydiniki, 2 Sw. ft Tr. 420. 
{k) Deck y. Deck, 29 L. J. (P. & M.) 129. 
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country after mentioned, the Divorce Court of a foreio^i 

has juris- .... . . 

diction to country has jurisdiction to dissolve the marriage 

dissolvo 

marriage of any parties domiciled in such foreign country 
Lt'ttJ^ at the commencement of proceedings for divorce, 
domicUed. ^^^ ^ divorco by such a court of such parties is 

valid (?n). 

This Sub-Rule applies to 

(1) an English marriage, 

(2) a foreign marriage. 

This Sub-Rule, in effect, states that a divorce granted \fK 
the Divorce Court of the foreign country where the parties 
to a marriage are domiciled at the time of the divorce, is 
valid in England, without reference to the law of the 
country where the marriage is celebrated, or to the law of 
the domicil of the parties at the time of the marriaga This 
statement of the law is, it is conceived, a just inference 
from the authorities to be found on the subject. But the 
question whether the principle thus broadly laid down can 
be maintained to its full extent is, it must be admitte<l, 
open to doubt (n), and somewhat different considerations 
apply to English and to foreign marriages respectively. 
Meaning (1) English Mairiages, — An English marriage means a 
marriage, marriage which, wherever celebrated, is made between 
parties of whom the husband is at the time thereof domi- 
ciled in England (o). At one period, no doubt, every 
marriage celebrated in England was held an English 
marriage (p), though it was never apparently thought that 
every marriage celebrated abroad was a foreign marriage, 
and, on the whole, the definition of the term which makes 
the character of the marriage depend on the domicil of the 

(m) See Shaio v. Ooiild, L. R. 8 H. L. 55 ; Dolphin t. Jtobin$, 7 H. L. C. 
390 ; PiU ▼. PiU, 4 Macq. 627. 

(n) Effect of Foreign Divorce on English Marriage, App., Note VIL 

(o) See Warretider v. Warrender^ 2 CL & F. 488 ; GeiU v. Gcili, 3 H. L. 
C. 280. 

ip) See McCarthy v. Dt Caix, 2 CI. & F. 568. 
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husband appears to be correct, and in the main to conform 
to modem usage (g). 

Weighty judicial dicta support the doctrine as to English 
marriages stated in the Sub-Rule. 

" It is the strong inclination of my own opinion/' says 
Lord Penzance, " that the only fair and satisfactory rule to 
adopt on this matter of jurisdiction is to insist upon the 
parties in all cases referring their matrimonial differences to 
" the courts of the country in which they are domiciled " (')'). 

" In no case," says the same judge in another case, Eflfect of 
" has a foreign divorce been held to invalidate an English ji^^ on 
"marriage between English subjects where the parties ^^fi^^j*^ 
" were not domiciled in the country by whose tribunals ** ' 

"the divorce was granted. Whether, if so domiciled, 
" the English courts would recognise and act upon 
" such a divorce appears to be a question not wholly 
"free from doubt; but the better opinion seems to be 
" that they would do so if the divorce be for a ground 
** of divorce recognised as such in this country, and the 
foreign country be not resorted to for the collusive pur- 
pose of calling in the aid of its tribunals. To my mind 
it is manifestly just and expedient that those who may 
have permanently taken up their abode in a foreign 
country, resigning their English domicil, should, in con- 
" templation of English law, be permitted to resort with 
" effect to the tribunals' exercising jurisdiction over the 
" community, of which, by their change of domicil, they 



(5) See, however, remarks of Lord Westhury in Shaw v. Gould, L. E. 8 
H. L. 55, criticising the statementa of Lord Brougham in Warrender v. 
Warrender, 2 CI. & F. 488. The different meanings given to the term 
English marriage are connected with the different senses affixed at different 
times to the expression lex loci contraetui. As long as that term was taken 
to mean the law of the coimtry where a contract is made, the expression 
English marriage naturally meant maitiage celebrated in England. When 
the term is understood to mean the law of the country with reference to 
which a contract is made, English marriage is naturally taken to mean a 
marriage made with reference to the law of an English domicil. 

(r) Wihon v. Wilton, L. R. 2 P. ft D. 435, 442. See judgment of 
BrUi, L.J., in Niboyet v, Niboyei, 4 P. D. 1, 19. 
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" have become a part, rather than they should be forced 
" back for relief upon the tribunals of the country they 
" have abandoned " (s). 

" The position," says Lord Westbury, " that the tribunal 
" of a foreign country having jurisdiction to dissolve the 
" marriages of its own subjects, is competent to pronounoc 
"a similar decree between English subjects who were 
" married in England, but who before and at the time of 
•' the suit are permanently domiciled within the jurisdic- 
" tion of such foreign tribunal, such decree being made in 
" a bond fide suit without collusion or concert, is a position 
" consistent with all the English decisions, although it may 
" not be consistent with the resolution conmionly cited as 
" the resolution of the judges in LoUey's case " {(). 

The force of these dicta is increased by the considera- 
tion that the Divorce Court assumes in its own practice 
that domicil is always suflBcient to give jurisdiction in 
matters of divorce, and that the Divorce Act invalidates all 
arguments based on the indissolubility of an English 
marriage, and being applicable to marriages celebrated 
before the passing of the Act, may be taken as a l^sla- 
tive declaration that the right to divorce does not depend 
on the terms of the marriage contract (u). 

No decision further is reported which decides that iinder 
the present state of the English divorce law a foreign 
divorce cannot dissolve an English marriage (x), and 
though it be true that no case determines that an English 
marriage can be dissolved by a foreign divorce, the pre- 
ponderance both of authority and of principle is, it is 

(«) Shaw y, AUome^f-OenmU, L. R. 2 P. & B. 156, 161, 162, per Jjotd 
Penzance, 

(t) Shaw y. Gwddt L. R. 8 H. L. 55, 85, judgment of Lord TTcHfrvry. 

(u) See TheorieM of Divorce, App., Note VL 

(x) McCarthy v. Dt Caix (2 CL & F. 568) is, eyen if rightly decided, not 
an authority applicable to the state of the law existing since the Divoioe 
Act of 1857. Nor does Lottey*i Case (2 CI. & F. 567) necessarily decide 
more than that the foreign court of a country where the parties to an 
English marriage were not domiciled had no jurisdiction to disaolye their 
marriage. Effect qf Foreign Divorce on Engliih Marriage, App., Note VIL 
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conceived, strongly in favour of the validity of such 
divorce when the parties are domiciled in the country 
where it is granted. 

D. and M., persons domiciled in England, are married 
in London. After the marriage they acquire a domicil in 
Scotland. M. commits adultery in Scotland, and D. still 
being domiciled in Scotland, is divorced from M. 'by the 
Court of Session. The divorce is probably valid in Eng- 
land. 

(2) Foreign Marnagea, — A foreign marriage means any Meaning 
marriage which does not fall within the definition already ^jn^i^ 
given of an English marriage (y). Hence the marriage in 
England of persons domiciled at the time of the marriage 
in Prussia is a foreign marriage. 

The power of a foreign divorce granted by the courts Effect of 
of the country, e,g,, Prussia, where the parties are domiciled f^J^m "* 
to dissolve a foreign marriage may come before English country on 
tribunals under various different circumstances. marriage. 

Firat, — ^The parties may be, at the time of the divorce, (i) Where 
citizens of the country — Prussia — where the divorce is J|^*^*^***" 
granted. In this case English courts will hold it valid {z). countiy. 

If the parties in the case supposed were married in 
Prussia and domiciled there at the time of their marriage, 
no question as to the validity of the divorce could arise. If, 
again, the parties, though domiciled in Prussia at the time 
of their marriage, were married out of Prussia, e.g., in 
France or in England, there can, it is conceived, be little 
doubt that their divorce would now be held valid in 
England (a). If, however, they were at the time of the 
marriage domiciled out of Prussia, e.g., in France, the 
validity in England of their divorce is perhaps open to 



(y) See p. 234, ante. If an English marriage be so defined as to include 
all marriages celebrated in England, the definition of a foreign marriage 
must be so restricted as to meet this extension of the term English marriage. 
Warrender v. Warrender, 2 CI. k F. 488 ; QeiU v. QeiU, 8 H. L. C. 280. 

(s) CotUftffUm'i Case, 2 Swanst. 826. 

(a) Warrender v. Warrender, 2 CL & F. 488. This, howeyer, is oppoMd 
to McCarthy ▼. De Caix, 2 CL & F. 568. 
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question ; but the divorce would probably, even in this 

case, be held valid (&). 

(2) Where Secondly, — The parties may, at the time of the divonse, 

are not ^^^ ^ citizens of the country — Prussia — where the divorce 

^^r^^^ is granted. Even in this case our courts would probably 

countay. adhere to the principle that jurisdiction depends upon 

domicil, and would, therefore, hold that a Prussian Divorce 

Court could dissolve the marriage of, for instance, French 

citizens domiciled at Berlin. 

It must, however, be admitted, that where citizenship 
and domicil differ, cases of considerable difficulty may arise, 
especially in dealing with the position of citizens of countries 
which, like Italy, make personal capacity depend not upon 
domicil, but upon allegiance, and, further, do not recognise 
divorce as regards their own citizens (c). D. and M., Italian 
subjects, marry in Italy whilst there domiciled. They 
afterwards acquire a Prussian domicil, and whilst domiciled 
in Prussia, are divorced by a Prussian court. They neither 
of them change their allegiance, but retain their Italian 
citizenship. D., after the divorce, and still retaining his 
Prussian domicil, marries N. in England during the life of 
M. The divorce and second marriage are both invalid in 
Italy. Probably the English courts would hold the Prussian 
divorce, and, therefore, the second marriage valid. 

Foreign Exception 1 to Suh-Rule, — A foreign divorce is not valid which 

obtained ^ obtained by the collusion or fraud of the parties, 

by collu- 

Bion not D. and M., persons married in England, and domi** 
cilod there at the time of the marriage, go to Scotland, 
and by collusion obtain a divorce. The divorce is held 
invalid by the English courts (d). 

First, — The kind of fraud which, as far as can be judged 
of by the cases, is contemplated by our courts as invalidat- 
ing a foreign divorce, is an attempt by collusion to get a 

(&) Owaf. Connelly v. Conn^ly, 7 Moore P. C. 438. 

(c) See Fiore, bs. 117—184. 

{d^ Shaw v. Gculdf L. B. 3 H. L. 56. 

Dolphin V. Jiohine, 7 H. L. C. 890, 29 L. J. (P. k M.) 11* 
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divorce in another country, e.^.^ in Scotland, which could not 
be obtained in England. The fraud is closely connected with 
the assumption of what is called a temporary domicile or, 
in plain terms, a residence not amounting to domicil, taken 
up only with a view to give the Scotch courts jurisdiction. 
The divorce, therefore, in the cases decided was invalid, 
because the parties were not domiciled in Scotland, and 
might have been decided without any reference to fraud, 
and it does not appear certain that if the parties had been 
really domiciled in Scotland, the so-called fraud would have 
been sufficient to invalidate the divorce (e). 

Secondly. — It is not clear how far this exception can be 
taken to apply to a divorce which dissolves a foreign 
mforiage. Suppose, for example, that a Prussian Divorce 
Court were to dissolve the marriage of French citizens 
domiciled in Prussia. It may be doubted how far our 
courts would hold the divorce invalid, on account of its 
being obtained by collusion between the parties. 

Exception 2 to Suh-Rtde, — A foreign divorce is not valid if the Forelgii 
proceedings are conducted in a way contrary to natural yjji^j 

justice. where pro- 

cedure 

D. and M. were married in England. M., who was residing to juatioo. 
in Iowa, presented a petition to the courts of that State for 
a divorce from D. Notice of the proceedings was, by direc- 
tion of the court of Iowa, inserted in the local papers* No 
other notice was given to D., who was not resident in 
Iowa. M. obtained a divorce. It was held here to be 
invalid (/). 

Exception 3 to Suh-Rtde, — A foreign divorce of the parties to Foreign 
an English marriage, for a cause for which divorce could E^^h''* 

not be obtained in England, is not valid (1) mazriage 

not valid 
, ^ t if no cause 

D. and M.^ English persons married m England, and for divorce 

by English 
law* 

{e) See Shaw v. ChtUd, U R. 8 H. L. 65, 87, judgment <rf Lord 
Wutburjf, 

if) Shaw V. AUomey-Oeneral, L. R 2 P. Ic D. 106i 
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there domiciled at the time of their marriage, afterwards 
obtain a Prussian domicil, and are divorced at Berlin, for 
incompatibility of temper. Such divorce .being for a cause 
not recognised as a ground of divorce in England is, if the 
exception hold good, invalid. 

The exception is suggested by the language of some 
judges, who apparently limit the jurisdiction of a foreign 
court to dissolve an English marriage to cases in which a 
divorce is granted on grounds recognised as a cause of 
divorce in this country (g). But the validity of the ex- 
ception is not beyond doubt. It does not rest on a single 
decided case, and is clearly a mere deduction from the 
principle which English courts have now, on the whole, 
surrendered, that the right to divorce depends on the terms 
of the marriage contract. 

Court of Sub-Rule 4. — Subiect to the possible excep- 
countay tion hereinafter mentioned, the Divorce Court of 
juriBdic- a foreign country has no jurisdiction to dissolve 
MWe*niM^ t*^® marriage of parties not domiciled in such 
ttwrtiefl'not ^^^'^^g^ couutry at the commencement of proceed- 
**»e^ ings for divorce, and a divorce granted by such 

court to parties not then domiciled in such country 

is not valid {K), 

As to This rule certainly holds good as to English marriages. 

manrlagcB. " ^^ ^^ ^^'^^ ^^ * foreign divorce been held to invalidate 
" an English marriage between English subjects where the 
"parties were not domiciled in the country by whose 

(^) See Skavi v. AUomey-Oeneral, L. B. 2 P. & D 156, 161, judgment 
of Lord Pentance, and judgment of Jamt»t L.J.t Aiboyii v. At&oyel 
4 P. D. 1, 8. 

(A) Pi« V. Pitt, 4 Miksq. H. L. 627. 
Dolj>hin T. JMnnM, 7 H. L. C. 890. 
Shaw T. Oauld, L. R. 3 H. L. 55. 
Shaw y. AUamey-Oeneral, L. R. 2 P. Ic D. 156. 
Sinclair v. Sinclair, 1 Conft. 294. 
Tollmacht v. ToUtmaehe, 1 Sw. & Tr. 557. 



a 

€( 



DIVORCE. 241 

" tribunals the divorce was granted " (t). The Scotch 
courts have constantly claimed the right to dissolve English 
marriages where the parties have acquired no real domicil 
in Scotland, but have merely resided there a sufficient 
time to give the Scotch courts jurisdiction, according to one 
view of Scotch law (A;), and this claim has been consistently 
repudiated by English tribunals. In spite, therefore, of 
some doubts which have been expressed on the subject (Z), 
it must be taken now as clearly decided that the Scotch 
court has " [as regards, at any rate, any effects in England] 
no power to dissolve an English marriage where the 
parties are not really domiciled in Scotland " (m) ; and, 
further, that the same doctrine applies to all foreign 
courts (n). 

D. and M., persons domiciled in England, are married at 
GreenwicL D., the husband, afterwards resides, but does 
not obtain a domicil in Scotland. He then applies for 
and obtains a divorce from the Court of Session. The 
divorce is invalid (o). 

It is probable that English tribunals will apply theAato 
same rule to a foreign divorce purporting to dissolve a^^^^^ 
foreign marriage, as to a foreign divorce purporting to dis- 
solve an English marriage, and that, therefore, a foreign 
divorce is invalid in England in the case of a foreign 
marriage, if the parties to the marriage are, at the time of 
the divorce, not domiciled in the country where the court 
granting the divorce exercises jurisdiction. 

D. and M., domiciled French subjects, are married in 
France. While still retaining their French domicil they 

(ft) Skano ▼. AUomey-Genend, L. R. 2 P. & D. 156, 161, 162, per Lord 
Pemance, 

(k) See, however, Pitt t. Pitt, 4 Maoq. 627, which makes it doubtful 
whether even, according to the law of Scotland, the Scotch courts have, 
under such circumstances, the right to pronounce a dlTorce. 

(0 See expressions of Lord Ckdmtford in Shaw v. Oould, L. R. 8 H. L, 
55. 77. 

(m) Dcipkin y. EMm, 7 H. L. C. 890, 414, per Lord OramocrOu 

(n) L6aey*9 Cote, 2 CI. & F. 567 ; McCarthy v, Ik Caix, Ihid^ 568. 

(o) See Shaw v. Oofdd, E. B. 8 H. L. 55. Dolphin v, Mnnt, 7 H. L. C. 
890, 29 L. J. (P. & M.) 11 ; TciUemache v. TdUtmaehBt 1 Sw. ft Tr. 557. 

B 
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Divorce 
possibly 
vaUdif 
held BO by 
courts of 
domiciL 



are divorced in Belgium, where they are residing. The 
divorce is probably not valid in England (p). 

Possible Exception to Sub-Ride. — ^The Divorce Court of a 
country where the partiea to a marriage are not domiciled 
has jurisdiction to dissolve their marriage, if the divoroe 
granted by such court would be held valid by the courts of 
the country where the parties are domiciled. 

The theory maintained by Italian lawyers appears 
to be (q), that jurisdiction in matters of divorce depends 
not upon the domicil, but upon the nationality of the 
parties. The following case might therefore arise : 

D. and M., Prussian subjects married in Prussia, are 
domiciled at Turin. While there domiciled they obtain a 
divorce in Prussia. Italian courts would apparently hold 
the divorce valid. It may be conjectured, that under the 
circumstances, English tribunals would hold that D. and 
M. were, in effect, in the position of persons divorced by the 
courts of their domicil, and would, therefore, hold the 
divorce valid. 



Effect of Divorce. 

BTae47. KuLE 47. — The effects in England of a valid 
Valid divorce granted by a foreign court are the same as 
S^^ the effects of a divorce granted by the English 

same^ffect DiyorcO Court. 
land as 

divorce. D* ^^^ ^'> American citizens domiciled in one of the 

( p) See Sindair v. Sindair, 1 Const 294, and judgment of Sir Wm. 
ScoUf p. 297. Nice questionB may, howeyer, be raised as to the effect in 
England of a foreign divorce granted in a country where the parties ai« 
not domiciled. 

D. and M. are Prussian subjects who when domiciled in Prossia are 
married in Berlin. They afterwards acquire a French domicil, and white 
domiciled in France obtain a divorce in Prussia. Is the divorce valid in 
England ? 

{q) Piare, ss. 131, 182. 
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States of the Union, are there divorced. The laws of the 
State prohibit D. from marrying N., with whom he has 
committed the offence for which the divorce was granted. 
D. marries N. in England. The marriage will probably be 
held valid in England (r). 



Decision on Validity of Marriage. 
KuLE 48. — The English Divorce Court has Biae48. 



jurisdiction to enquire mto the validity of •any Divorce 
marriage celebrated in England (s). enqmres 

into 

D. and M., French subjects domiciled in France, are^j^^^^® 
married in London in accordance with all the formalities celebrated 
required by English law, but without the consents required England. 
by French law. The Divorce Court has jurisdiction to 
determine whether the marriage is valid (^). 

The question in such a case is whether a valid marriage 
has or has not been contracted in England ? Our courts 
may determine this question without directly impugning 
the doctrine that a marriage admitted to be valid can 
be dissolved only by the courts of the country where the 
parties are domiciled at the time of the proceedings for 
divorce. 



(r) See CcmmcmweaUh t. Lane, 18 Am. Hep. 509. This case and the 
other American cases there cited, Stevemon v. Oray, 17 B. Monr. 193 ; Povm- 
fordv. Johnson, 2 Blatch. 51, shew, in spite of some oontradictoiy decisionB, 
the view of the American courts, which probably would also be the view 
of our courts. See, farther, 2 Bishop, Marriage and Divorce (4th ed.), ss. 
698—704. See Rule 24, p. 121, ante, 

(#) Simanin v. BfaOac, 2 Sw. ft Tr. 67, 29 L. J. (P. ft M.) 97 ; 
SoUomayar v. De Barros, 8 P. D. 1 ; Niboyet v. Niboyei, 4 P. D. 1, 17, 
judgment of BreU, L J". 

(0 Simonin v. MaUac, 2 Sw. ft Tr. 67, 29 L. J. (P. ft M.) 97. 
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CHAPTER VI. 

« 

GENERAL PRINCIPLES AS TO RIGHTS OVER 

MOVEABLES (a). 

Bnie40. RuLE 49. — The law of the country where a 
thing is situated {lex sitiis) determines whether it 
is to be considered as a moveable or an immove- 
able (6), 



Whether 
thing im- 
moveable 
deter- 
mined by 
lexniut. 



A law may determine that a thing in its nature 
moveable shall be for some or for all purposes subject to 
the rules usually applicable to immoveables, or that a thing 
in its nature immoveable shall be for some or for all pur- 
poses subject to the laws usually applicable to moveablca 



(a) See Starp, bb. 376, 380— 42dA. 
WeaOaJoe, ■. 260—276. 
1 Fodix, pp. 134, 135. 
PkUUmore, as. 665—592. 
Wharton, as. 297—372. 

Savigny, is. 360, 366—368, pp. 88, 120—148. 
Bar, 88. 57—65. 
(6) Story, 8. 447. 

McLaren, Law of Scotland a* to WiiU and Succettion, s. 87. 
Frtke v. Lord Carbeiy, L. R. 16 £q. 461. 
In ffoodi of Oentili, 9 Ir. L R. Eq. 541. 
Orimwood ▼. £artd$, 46 L. J. (Ch.) 78a 

Bee Sa/vignf, pb 186 ; ChOhri^i NoU (a) ; see IhwnU ▼. Jhmu^9 
Truaeu, 1866, 4 Maepk. 1067. 
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The only law which can carry this determination into 
effect is the law of the place where the given piece of 
property is situated. This law, therefore, (Z«a? situs) is the 
law by which this question is settled. Title deeds, for 
example, are in their nature moveables, but title deeds in 
England are treated as appurtenant to the land to which 
they relate. English courts further admit the right of 
other countries to determine whether property within their 
limits comes under the class of moveables or immoveables. 
When slavery existed in Jamaica, the slaves on the estate 
were reckoned appurtenant to the land, and have been 
held by our courts to pass under a devise of the realty in 
Jamaica (o). 

Rule 50. — Rights over moveables are in many Buiew. 



cases determined by the law of the owner's domicil Rights 

(ZeX domicilii) {d). moveables 

depend on 

" It is a clear proposition, not only of the law of England, J^^"**' 
" but of every country in the world, where law has the 
"semblance of science, that personal property has no 
locality. The meaning of that is, not that personal 
property has no visible locality, but that it is subject to 
that law which governs the person of the owner. With 
respect to the disposition of it, with respect to the trans- 
mission of it, either by succession or the act of the party, 
it follows the law of the person. The owner in any 
" country may dispose of his personal property. If he dies, 
" it is not the law of the country in which the property is, 
" but the law of the country of which he was a subject, 
"that will regulate the succession. For instance, if a 

(c) Sx parU Rucker, 8 Bea. ft Ch. 704. 
id) SUl V. Wimwiek, 1 Hy. BL 666. 

BirtwhiiOe v. VardUl, 5 R ft C. 488, 461, 462. 

PotUr y. Brown, 6 East. 124. 

PhUUpt v. Hunter, 2 Hy. K 402, 606. 

In re Swin, 1 C. ft J. 161. 

In re Winter, 80 L. J. (P. ft M.) 66. 
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" foreigner having property in the funds here dies, that 
" property is claimed according to the right of representa- 
" tion given by the law of his own country " {e), 

" It is clear, from the authority of -Brttce v. Bruce {/), and 
" the case of SomerviUe v. SomerviUe, that the rule is that 
" personal property follows the person, and it is not in any 
"respect to be regulated by the aitua ; and if, in any 
" instances, the situa has been adopted as a rule by which 
" the property is to be governed, and the lex loci rei aitos 
"resorted to, it has been improperly done. Wherever 
" the domicil of the proprietor is, there the property is to 
" be considered as situate " (g). 

These dicta express one of the principles maintained by 
our courts with regard to rights over moveables. Move- 
able property is for many, though not for all, purposes 
governed by the law of the country where the owner 
is at a given moment domiciled, and not by the law 
of the country where the property may be actually 
situated, or the owner may be residing. D., a person 
domiciled in France, dies in London intestate. He 
has in London household furniture and money at a 
bank. The distribution of such property is regulated not 
by the law of England, but by the law of France applic- 
able to a person in D/s position (A). 



Buiesi. Rule 51. — Rights over individual moveables 
Rights are determined by the law of the coimtry where 
dMd^ the moveable is situated {lex situs) at the time 

moveables 
deter- 
mined (e) Sm V. Wortwick, 1 Hy. Bl 665, 690, per Lord LoughJboPough. Om^. 
^^jf^ Birtwhittlt ▼. VardiU, 5 B. & C. 488, 451. In the earUer oMes ** penonid 
property " is used as synonymous with moveables. See, as to the distinc- 
tion, pp. 37 — 89, ante, 
if) 2 B. & P. 229 (n). 

ig) In re Ewin, 1 C. ft J. 151, 156, per Baylty, B. See, however, as to 
the influence in modem times of the Ux nhu^ pp. 247 — 249, poiL 

(h) See Rule 66, p. 291, poU ; and see Hule 51, p. 246, poU ; Rule 65, 
p. 255, pott ; Rule 57, p. 262, pott, as to the effect upon rights over move- 
ables of the lex titua. 



situs. 
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when the transaction takes place in which the 
right originates (A). 

From expressions used in earlier cases (Q, it might be Effect 
inferred that our courts hold that rights over moveables ^^J^ 
ought to be determined wholly by the law of the owner's as weU as 
domicil. English tribunals have, however, never held domieUii. 
rigidly to this view, and have at all times given consider- 
able weight, as regards, for example, sales and gifts of goods, 
to the fea? aitvs (m). "Thus, a merchant domiciled in 
America may doubtless transfer his personal property 
according to the law of his domicil, wherever the property 
may be. But if he should direct a sale of it or make a 
" sale of it in a foreign country, where it is situate at the 
" time, according to the laws thereof, either in person or 
" by an agent, the validity of such a sale would scarcely be 
"doubted. If a merchant is temporarily abroad, he is 
" understood to possess a general authority to transfer such . 
" personal property as accompanies his person wherever he 
" may be ; so always that he does not violate the law of the 
"country where the act is done (n). The general con- 
" venience and freedom of commerce require this enlaige- 
"ment of the rule; for otherwise the sale of personal 
" property actually situate in a foreign country, and made 
" according to the forms prescribed by its laws, might be 
" declared null and void in the country of the domicil of 
" the owner. In the ordinary course of trade with foreign 
"countries, no one thinks of transferring personal property 
" according to the forms of his own domicil ; but it is trans- 



{k) See Watiake, s. 264. 

1 Falix, p. 134. 

Story, 8. 884. 

Bar, 88. 57, 58. 

See' expressions of Blackburn, J., in Santos v. Ulidge, 29 L. J. 
(C. P.) 848, 351, 8 C. B. N. S. 861, 871 (Ex. Ch,) 
(I) See pp. 245, 246, ante, 

(m) A» to meaning of lex situs and lex domicUii, see p. 86, ante, 
(n) See 1 Karnes on Equity, B. 8 Ch. 8, s. 8. 
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" ferred according to the forms prescribed by the law of the 
" place where the sale takes place " (o). 

It may further be added that English courts, though still 
in theory admitting the effect of the lex domicilii, show 
every day a stronger tendency to hold that the validity of 
every transfer of rights over individual moveables depends 
mainly on the law of the place where the article of 
property is situated at the time of the assignment (/>). 
The peculiarity in short of the present state of English law 
is that the courts in determining rights over moveables 
give a certain effect to each of the two different principles ; 
first, that the assignment of a moveable is governed by the 
law of the owner's domicil Qex domicilii) ; and, secondly, 
that the assignment of a moveable may be valid which is 
made in accordance with the law of the place where the 
moveable is situated at the time of the assignment {lex 
situs). The acknowledgment of these two different prin- 
ciples leads to considerable perplexity. The result, however, 
of the conflict between what are really two different theories 
leads, as already pointed out (g), to the following results : 

First — The capacity to assign moveables depends in 
general upon the law of the country where the owner is 
domiciled (r). When, however, moveables are assigned 
individually, as by sale or gift, a person's capacity to make, 
e,g., a valid sale, constantly depends on the law of the place 
where the moveable sold is situated {lex situs) («). 

(o) Story, 8. 384. 

(p) See Cammdl v. Saodl, 5 H. & N. 728, 29 L. J. (Ex.) 350, (Ex. Ch.), 
3 H. & N. 617, 27 L. J. (Ex.) 447. 

{q) See pp. 156, 157, ante. 

(r) This is merely an applicfttion of the principle that capacity or tCatawia 
governed by the Ux tfomicHii, See. Rule 25, p. 163, ante. 

(«) See, as to alienation by an infant, Rule 32, p. 179, ante. In general 
the law of the country where a sale takes place (lex actus) is the same as 
the law of the countiy where the thing sold is situated. It deserves, how- 
ever, consideration how far a sale is to be held valid which is not in accord- 
ance either with the owner's lex domieUii, e.g., England, or with the law of 
the coantry where the thing sold is situated {lex eitw), e,g., France, bnt 
which is in accordance with the law of the country where the sale takcM 
place {lex ctctus), e.g., Prussia. See, also, as to questions arising as to tlie 
effect of the lex actus, pp. 251— -253, poet. 
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Secondly, — Individual assignments of moveables, e,g., by 
gift or sale, are, as regards modes or forms of alienation, 
mainly governed by the lex situs {t\ though an assignment 
in accordance with the owner's lex domicilii may also be 
valid (tt). 

Lastly, — General assignments of moveables in which 
property is transferred as a whole, as in consequence of 
bankruptcy, marriage, or death, are governed almost en- 
tirely by the lea domicilii of the person whose rights are 
assigned (x). 

Rule 52. — A right to a moveable once duly Buiess. 
acquired is not lost by a change in the situation of Bight to 
the moveable (y). ^^ 

not lost 

A title to goods acquired under the law of one country of situa- 
is generally held valid by the courts of other countries. **^"' 
Thus, if the goods of an Englishman are stolen in France 
and sold by the thief in Paris under circumstances which 
give the purchaser a good title according to French law, 
his right to the goods, should he bring them into England, 
will in general be recognised by our courts, even should 
the circumstances of the purchase not be such as would, if 
the transaction had taken place in England, have given a 
good title to the goods (z). 

(I) See Rules 5fr~57, pp. 256—264, poU. 

(«) Bole 54, p. 258, poit. 

(x) See Kule 59, p. 266, post. 

(y) See CdmmeU v, Sewell, 5 H. & N. 728, 27 L. J. (Ex.) 447, 29 L. J. 
(Rx.) 850 (Ex. Ch.). See, eontra, the Eliza ComUh or Segredo^ 1 Eoc. & 
Ad. 86, which, however, must, it is conceived, be now looked upon as 
wrongly decided. 

(z) See, on this point, Cammdl v. Sewdl, 5 H. & N. 728, 29 L. J. (Ex.) 
850. See, as to the general principle, Bar^ s. 64. 
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INDIVIDUAL ASSIGNMENT OF MOVEABLES (a). 

Biae58. Rule 53. — An assignment of a movealle in 
Asrign. accordance both with the law of the owner's domicil 
MwrdMice (^^ domicilii) and with the law of the country 
^^^^ where the moveable is situated {lex situs) is valid. 

cilii and 

iSfwvaliA "^^ question generally discussed by writers on the 
conflict of laws is, whether it is the owner's lex domictlii 
or the lex situs (6) which governs the assignment of a 
moveable. The rule, therefore, that an assignment in 
accordance with both of these laws is valid, may appear 
hardly to require statement. It, however, both covers a 
great number of assignments, since goods are constantly 
sold under such circumstances that the lex domicilii and 
the lex situs are one and the same, and also suggests points 
of some difficulty as to the effect to be given to the Itx 
actus or law of the country where the assignment, whether 
by gift or sale, takes place. 

D., a tradesman domiciled in England, seUs goods 
in his shop in London to A. The sale, being in accord- 

(a) Story, bs. d74->393. 

WetUake, as. 260—275. 

PhUUtnore, as. 581—692. 

Wharton, bs. 297—358. 

Saviffny, as. 366>-368, pp. 129—136. 

Bar, aa. 67 — 65. 
(6) See, for meaning of tenns, pp. 85, 36, ante. 
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ance with the ordinary rules of English law, is in accord- 
ance both with the Itx domicilii and the lex situs, and 
valid (c). 

Fffect of lex actus, — It appears to be generally assumed (d) ^ *f**2id 
that an assignment of moveables is governed as to for- if not 
malities and effect either by the lex domicilii of the owner ^^^^^ 
or the lex situs, and sufficient attention has, perhaps, notoetvif 
been given, at least by writers, to the possible effect of the 
lex dctus, yet cases may easily be imagined where the 
lex actus differs both from the lex doraicilii and from 
the lex situs (f). The question which may in such 
instances arise is, in general terms, whether an assign- 
ment of goods not in accordance with the lex actus is to 
be held valid? The answer to this inquiry may pro- 
bably, we may conjecture, be different according to the 
nature of the transaction under which the assignment takes 
place. If this transaction, e.g., a gift, leave neither party 
under a contractual obligation to the other, the validity of 
the assignment will, perhaps, not be affected by the lex 
actus. If it leaves either party under such obligation then 
the validity of the assignment may be affected by the lex 
a>ctus. 

When, therefore, the assimment is by rift, or is the result Aaaign- 
of a contract tully executed on both sides, we may, with gift or 
some probability, conclude that, being made in accordance g^^®'^^^ 
with the law of both the owner's domicil and of the contract, 
country where the goods are situated, it will be held valid 
here. 

D., domiciled in England, but resident in Scot- 

(c) See as to the sale of ships at sea, Schultz v. Rolnruon, 24 D. 120 (Scotch), 
and the American cases, Thurtt v. Jenkin§t 7 Martin, 818 ; Soutkern Bank 
▼. Wood, 14 Louis. Ann. 556 (1859). The objection in Simpson v. Foffo, 1 
J. ft H. 18, to the Louisiana jndgment was the refusal of the court to 
recognise the validity of an assignment of an English ship, which was good 
according to the law both of the 9Uu8 and of the owner's domicil {kx domi' 
eUitj, and oi the country where the contract was made (Ux loci corUractu$), 

{d) See and compare Simpson v. Fogo, 32 L. J. (Ch.) 249, 251, Judgment of 
Page Wood, V.C.; WuOaie, ss. 260—272 ; Savignif, ss. 366, 867, pp. 129, 186. 

(e) See p. 248, note («), atiU. 
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land (e), when at Edinburgh gives to A. by deed, or sells to 

A. for ready-money, the furniture of D.'s house in London, 
The gift or sale being in accordance with English law is (it is 
conceived) valid, and passes the ownership of the goods to 
D., without any reference to what may be the law of 
Scotland {lex actus). 

D., domiciled in Sweden, but resident in England, is owner 
of specific goods in a warehouse at Stockholm. D., when 
in London, makes a gift of the goods to A. by word of 
mouth. D. then brings them to London and sells them to 

B. Assuming, for the sake of iUustration, that a verbal 
gift is according to Swedish law sufficient to transfer the 
ownership of the goods to A., can A. sue D. here for the 
value of the goods ? In principle the answer ought to be 
that A. acquired a good title to the goods by the gift of D., 
and is able to sue him for their value. Whether our 
courts would give this answer admits of doubt, for they 
may hold that the forms of a gift, no less than of a 
contract, are governed by the lex actus (/). 

When the assignment results from a contract not fully 
executed on both sides the assignment is probably not 
valid unless it is made according to the forms required 
by the lex actus, i.e., the forms required by the law of the 
place where the contract is made (lex tod. contractus) (g). 

D. is domiciled in France, and has specific goods of the 
value of £100 in a warehouse at Paris. He, when in Lon- 
don, sells them there to A. by word of mouth, without any 
memorandum in writing or other circumstance to satisfy 
the Statute of Frauds. D. then brings the goods to England 
and sells them to 6. Can A., assuming that the property 
passes under the law of France (h), sue D. here for their 
value ? Probably he cannot, and this not only because the 



(e) See, as to the Uw of Scotland requiring delivery in order to paas tlie 
property in goods, whilst the law of England does not, Savigny, p. 1S8, 
note (1) by Outhrie, 

(/) Such a gift would not under English Uw transfer the ownenh^ of 
goods in England to A. Irom v. SnuUlpiece, 8 B. & Aid. 661. 

{g) See p. 151, ante, 

(A) See Code CfivO, Art. 1188. 
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17th section of the Statute of Frauds mayaflfect procedure, 
but also because the contract which leaves A. under an 
obligation to pay for the goods is not in accordance with 
the lex loci contractus^ and is invalid. This conclusion, 
even if correct, does not absolutely contravene Rule 53. 
The reason why an assignment, good according both to the 
lex situs and to the lex domicilii, may, in this case, as in 
similar instances, be invalid is, that it is one the validity of 
which cannot be separated from the validity of a contract, 
and that the form of a contract is, according to the view 
of our courts, admittedly governed by the law of the place 
where the contract is made (lex actus) (/). 

Rule 54. — ^Subject to the exception hereinafter Bnie 54. 
mentioned and to the effect of Rule 57 (g), the A«ign- 
assignment of a moveable, wherever situated, in ^Jdanoe 
accordance with the law of the owner's domicil is ^^^^ 
valid (h). i€xdomt' 

^ ' cilii valid. 

" The general rule is, that a transfer of personal property, 
" good by the law of the owner's domicil, is valid wherever 
" else the property may be situate " (A). No reported case 
can (it is believed) be cited as absolutely supporting this 
rule (i), in reference to individual assignments, e.g., by gift 
or sale, but the validity of such assignments, when made in 
accordance with the owner's lex domicilii, is so uniformly 
taken for granted by judges and by writers of eminence, 
such as Story, that we may assume that a sale or gift by 
a person domiciled in England will, at any rate if made in 
England, be held (if it be in accordance with English law) 
to be valid as regards goods wherever situated. Whether 
the rule will apply to all other cases admits of doubt. 

D., for example, domiciled and being in England, makes 

(/) Pp. 161, 152, ante. 
(^) See p. 262, post, 
{h) See Story, s. 884. 

(t) The oases which may be cited refer to general aasigmneiiti, €.g., in 
case of death, as to which the application of the role is nndoabted. 
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a gift by deed to A. of goods at Paris. The gift is valid 
here without reference to French law (i). K D. were 
to bring the goods into England, no third person (Z) having 
acquired a title to them under French law, the goods would 
be held to be the property of A. 

The same result ought (it would seem) to follow if D., 
when domiciled in England, but being in France, makes 
a gift by deed to A. of goods lying in France. In such a 
case, however, our courts would possibly hold that the foim 
required by the lex loci was imperative, and that, there- 
fore, if the gift does not, by the law of France, pass the 
property in the goods, there has been no transfer of pro- 
perty at all (m). 

D., again, domiciled and being in a foreign countTy, 
where property in goods can be conveyed by a verbal gift, 
gives A., by word of mouth, furniture of D.'s in London. 
The property (perhaps) passes to A. 

This, however, is doubtful. The question remains open 
how far the principle of the following exception does not 
apply to the last supposed case : — 

Transfer Exception. — ^When the law of the country where a moveable is 

w^ere situated {lex situs) prescribes a special form of transfer, an 

lex vUui assignment according to the law of the ownei^s domicil (lex 

^2^ domicaii) is not valid (»). 
form. 

The law of the owner's domicil does not determine ihe 
validity of a transfer of moveables if " there is some positive 
" or customary law of the country where they are situate, 
" providing for special cases (as is sometimes done), or, from 
" the nature of the particular property, it has a necessarily 
" implied locality " (n). Among the latter class have been 

(h) See Chde CHvO, Art. 981. 

(0 This Umitatioii mtuit probably be added in aooordanoe with Solea 65 — 
67, pp. 255 — 26i,poiL See Coitrique v. Imrie, L. R. 4 H. L. 414 ; Oammdi 
V. Sewetty 5 H. & N. 728 ; Stringer v. Engliah Ins, Coy,, L. R. 6 Q. B. 699. 

(m) The observations as to the effect of the lex aduSt pp* 261 — 268^ emU 
apply, of course, to Riile 64, no less than to Rule 58. 

(n) 8tary, s. 888. See RMnson v. Bland, 2 Burr. 1079, 1 W. BL SS4, 
246 ; WegOake, s. 271. 
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placed contracts respecting public funds or stock, the local 
nature of which requires them to be carried into execution 
according to the local law. No positive transfer can be 
made of such property except in the manner prescribed by 
the local regulations (o). 

Rule 55. — An assignment of a moveable giving Bnie 55. 
a good title according to the law of the country Aarign- 
where the moveable is situated (Zex sitm) at the ^Jdwice 
time of the assignment is valid ( p). ][^ ^^ 

Though an assignment of a moveable m accordance with 
the owner's lex domidl'i/i is in general valid, " it does not 
follow that a transfer " [of a thing] " made by the owner, 
according to the law of the place of its actual aitv^, would 
Aot as completely divest his title " (q); and if a moveable 
is disposed of in a manner binding according to the law 
''of the country where it is, that disposition is binding 
" everywhere" (r). The principle "that 'if personal pro- 
" ' perty is disposed of in a manner binding according to 
" ' the law of the country where it is [lex aitua], that 
"' disposition is binding everywhere * . . • as a general 
"rule, is correct, though no doubt it may be open to 
" exceptions and qualifications " (s). 

D., a merchant domiciled in England, purchased a cargo 
of wood in Russia, whence it was shipped for England on 
board a Prussian vessel. The ship was shipwrecked on the 
coast of Norway, but the cargo was saved, and might have 
been re-shipped to England. The captain, having authority 
to do so under the law of Norway (t) but not under the law 

(o) Ibid. 

{p) See CammeU ▼. SeweU, 6 H. ft N. 728, 29 L. J. (Ex.) 850 (Ex. Ch.), 
37 L. J. (Ex.) 447, 8 H. & N. 617. 

(q) atory, a. 884. See pp. 247, 248, anU. 

(r) See CamnuU ▼. SeweU, 5 H. & N. 728, 744. 

(«) Caatrique v. Imrie, L. B. 4 H. L. 414, 429, opinion of Blaekbum, J. 
delivered to House of LordA. 

(0 i-^i l^e could under Norwegian law give a good title to a bond ide 
purchaeer, though responsible to the owners if he sold improperly. 
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of England, sold the cargo to M., who, under Norwegian 
law, acquired a good title. He re-sold the wood to X., who 
brought it to England. Whilst the goods were in the 
hands of M. an attempt was made to set aside the sale in 
a Norwegian court. This attempt failed. D. (or more 
accurately, persons representing D.'s interest) brought an 
action against X. The Court of Exchequer held that the 
action would not lie, as the title to the goods had been 
decided by a Norwegian court {t). The Court of Exchequer 
Chamber also held that the action was not maintainable 
on the wider ground, that if personal property is disposed 
of in a manner binding according to the law of the country 
where it is, that disposition is binding everywhere (t*). The 
case is the stronger as an authority, because the goods 
were brought accidentally, and not by the will of the owner, 
within the jurisdiction of Norwegian law, and because the 
Court of Exchequer Chamber contemplated the different 
cases in which the principle might apply. " Many cases," 
the court laid down, " were mentioned in the course of the 
" argument, and more might be collected, in which it might 
" seem hard that the goods of foreigners should be dealt 
"with according to the laws of our owd or of other 
" countries. Amongst others our law as to the seizure of 
" a foreigner's goods for rent due from a tenant, or as to 
" the title gained in them, if stolen, by a sale in market 
overt, might appear harsh. But we cannot think that 
the goods of foreigners would be protected against such 
"laws, or that if the property once passed by virtue of 
" them it would again be changed by being taken by the 
" new owner into the foreigner s own country. We think 
" that the law on this subject was correctly stated by the 
" Lord Chief Baron in the course of the argument in the 
" court below, where he says, 'if personal property is disposed 
" ' of in a manner binding according to the law of the 



(0 See 8 H. & N. 645, 646, jndgment of court delivered by Afoftin, J. 
(u) See 6 H. ft N. 744, 746. The caae wonld be quite decUve were it 
not mixed up with the queation m to the effect of » judgment. 
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'country where it 1% that disposition is binding every- 
' where/ And we do not think that it makes any 
difference that the goods were wrecked, and not intended 
to be sent to the country where they were sold. We do 
not think that the goods which were wrecked here would 
on that account be the less liable to our laws as to market 
overt, or as to the landlord's right of distress, because 
" the owner did not foresee that they would come to 
England." 

" Very little authority on the direct question before us 
has been brought to our notice. The only case which 
seems at variance with the principles we have enunciated 
is the case of the ' Eliza Cornish or Segredo,* before the 
judge of the Court of Admiralty (x). If this can be an 
authority for the proposition that a law of a foreign 
country of the nature of the law of Norway, as proved in 
the present case, is not to be regarded by the courts of 
" this country, and that its effect as to passing property in 
" the foreign country is to be disregarded, we cannot agree 
" with the decision ; and, with all the respect due to so 
high an authority in mercantile transactions, we do not 
feel ourselves bound by it when sitting in a court of error. 
'' We must remark also, that in the case of Freeman v. 
" The East India Company (y), the CSourt of Queen's Bench 
" appear to have assented to the proposition that the Dutch 
" law, as to market overt, might have had the effect of 
'' passing the property in such case if the circumstances of 
" the knowledge of the transaction had not taken the case 
" out of the provisions of such law " (z). 

The case of Cammell v. Setoell has been followed by 
decisions that a title to goods given by the decree of a 
foreign court having control over the goods is valid against 
the claim of an English owner (a). These decisions are 

(«) 1 Eod. & Adm. 86. 

(y) 6 R & Aid 617. 

(z) Cammdl ▼. SeweU, 5 H. & N. 728, 744, 745, per Crcmpton^ J. 

(a) Catlirique v. /mm, L. R. 4 H. L. 414. 

See Liverpool Marim Co. ▼. Hunter^ L. R. 4 £q. 62. 

S 
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not conclusive, since ihey may be explained as depending on 
the weight to be given to a foreign judgment (6), but they 
are far more naturally regarded as applications of the prin- 
ciple enunciated in CamTYkM v. SeweU (c), and stated in 
the rule under consideration. When it is noticed that the 
principle of this mle is approved by almost all jurists, is 
adopted, to a great extent, by the courts of continental 
nations, is supported by some American cases, and is not 
opposed to any reported English decision, the conjecture 
may be hazarded with some confidence that it will 
ultimately be adopted in its AiU extent by oar courts. 

D. is domiciled in France. His watch is stolen in Lon- 
don by M., and sold in market overt to X. X. acquires a 
good title against D., even if D. shows that a sale in market 
overt does not give a good title according to law of France. 

D. is domiciled in Germany, but is residing in lodgings 
in London. His goods are seized by the superior landlord, 
under a distress for rent due firom the lodginghouse-keeper. 
The goods are sold to X. X., whatever the law of Grermany, 
has a good title to the goods as against D. 

D. is domiciled in England. His ship is wrecked on 
the coast of Norway. The cargo is sold, wrongfully 
according to English law, by M., the captain, to X., who 
acquires a good title according to Norwegian law. X. 
brings the goods to England. X. has a good title here 
to the goods against D. (d). 

^^•^- Rule 56. — Subject to the exception herein- 
Judgment after mentioned, a judgment in rem in respect of 

in rem ^y « . , i i i n • i» 

competent the title to a moveable by a foreign court of com- 
5tie tT^^ petent jurisdiction having power to deal with the 
moveable. ynQye^ij^ gives a valid title to the moveable (e). 

(6) See Rule 56, poeL 

(e) 6 H. & N. 728, 29 L. J. (Ex.) 850 (Ex. Cb.). 

{d) See for these cases Cammell v. SeweU^ 5 H. ft N. 728. 

(e) Ctutriqu/t v. Imrie, L. R. 4 H. L. 414. 

Stringer v. English, ike,, Iniurance Co., L. R. 6 Q. B, 599 (Ex. Ch.), 
L. R 4 Q. B. 676. 
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Where moveable property is within the actual control of 
a court of competent jmisdiction, "whatever the court 
" settles as to the right or title, or whatever disposition it 
makes of the property by sale, revendication, transfer, or 
other act, will be held valid in every other country where 
" the same question comes directly or indirectly in judg- 
"ment before any other foreign tribunal This is very 
" familiarly known in the cases of proceedings in rem in 
foreign courts of admiralty, whether they are causes of 
prize, or of bottomry, or of salvage, or of forfeiture 
. . . or of any the like nature over which such courts 
" have a rightful jurisdiction, founded on the actual or 
" constructive possession of the subject-matter" (/). 

" We may observe that the words as to an action being 
vn rem or m personam,, and the common statement that 
the one is binding on third persons and the other not, 
are apt to be used by English lawyers without attaching 
''any very definite meaning to those phrases. We apprehend 
** the true principle to be that indicated in the last few 
** words quoted from Story, We think the inquiry is, first, 
whether the subject-matter was so situated as to be 
within the lawful control of the state under the authority 
of which the court sits; and, secondly, whether the 
" sovereign authority of that state has conferred on the 
court jurisdiction to decide as to the disposition of the 
thing, and the court has acted within its jurisdiction. 
If these conditions are fulfilled, the adjudication is con- 
** elusive against all the world " (g). 

The real principle of a judgment i/n rem is ''that a 
^person who acquires a valid title by the law of any 
" country either to a chattel or to realty shall be deemed 



Contrast Sfimpttm v. Fosfo, 29 L. J. (Ch.) 667, 82 L. J. (Ch.) 2 9, 1 
J. ft H. 18, 1 H. & M. 196. See 2 S. L. C. (7tb ed.), pp. 778, 786— 
788 ; (?«yer v. Aguilar, 7 T. R. 681 ; Hart v. Maenamara, 4 Price, 
16411. 

(/) See Siory, b. 692, died with approval by BlaMurn, J. ; Catirique ▼. 
Imrie, L. B. 4 H. L. 414, 428, 429. 

{g) Cattrique y. /mm, L. B. 4 H. L. 414, 429, |wr ^2adb6tmi, J. 
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" all over the world to be owner of such chattel or realty. 
" If, therefore, the court has absolutely the disposal of the 
" res, and it is in its power, as it is in the case of a judg- 
" ment in refm in the Admiralty Court, it does not matter 
"who is owner; all the courts assume that the thing 
'' has been fairly litigated, that the man brought before 
** the court is owner, and had such an interest as entitled 
'* him to raise the contest, and that the judgment in rem 
'* bound the whole " (A). In other words, the rule as to the 
effect of a judgment in Tem is, if Rule 55 (i) can be 
maintained to its full extent, merely an application of that 
Rule. 

" In the case of Cammdl v. SeweU (k) a more general 
" principle was laid down, viz., that ' if personal property 
" * is disposed of in a manner binding according to the law 
" ' of the country where it is, that disposition is binding 
" ' everywhere.* This^ we think, as a general rule, is correct, 
'^ though no doubt it may be open to exceptions and 
"qualifications; and it may very well be said that the 
" rule commonly expressed by English lawyers, that a judg- 
" ment in rem is binding eveiywhere, is in truth but a 
" branch of that more general principle " (l). 

The rule, however, as to the effect of a judgment in 
rem, rests on better authority than the general principle 
of which it is a legitimate application. A British ship 
belonging to a British subject domiciled in England was, 
when in a French port, sold under the judgment of a French 
court of competent jurisdiction. The court gave judgment 
under a mistaken view of English law. It was, neverthe- 
less, held by the House of Lords, that the title of the 
purchaser could not, on the ship arriving here, be impeached 
by the original owner, though he might, under English 



{h) Simpaon v. Fogo, S2 L. J. (Ch.) 249, 256, judgment of Wood, V.C. 

(«) See p. 265, ante, 

(*) 6 H. & N. 728, 746. 

(0 Catinque v. Imriej L. R 4 H. L. 414, 429, pit Bhdibuni, J. 
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lawy but for the judgment of the French courts have had a 
better title than the purchaser (m). 

"Assuming/' it was laid down, " that there was a mistake 
of the law, still this error will not render the French 
judgment void in this country. Even if evidence had 
"been offered to the French courts of the English law 
applicable to the case, and they had honestly come to an 
erroneous conclusion upon the subject, their judgment 
could not be impeached in our courts. 
" To sum up my opinion in the words of Mr. Justice 
Blackburn ... I think the inquiry is, first, whether 
the subject-matter was so situated as to be within the 
lawful control of the state under the authority of which 
the court sits; and, secondly, whether the sovereign 
authority of that state has conferred on the court juris- 
" diction to decide a^ to the disposition of the thing, and 
" the court has acted within its jurisdiction. If these con- 
" ditions are fulfilled, the adjudication is conclusive against 
" all the world " (n). 

D., domiciled in England, sells a ship whilst at sea to 
A., also domiciled in England, who thereby, according to 
English law, becomes owner of the ship. The ship is 
seized at Havre by a creditor of D.'s. A French court, 
uDder a misapprehension of English law, conceiving D. 
still to be owner, orders the ship to be sold to satisfy the 
claim against D. The ship is bought by X., also an 
English subject, and brought by him to England. X. has, 
in virtue of the French judgment, a good title to the ship 
in England (o). 

A British ship is seized as prize by a Russian vessel, on 
the ground of attempted breach of blockade, and taken to 
a Russian port for adjudication as prize by a prize court. 
The goods on board the ship are sold under the order of 
the court to X. It is ultimately decided by the prize court 



(m) C<utnque v. Imrie, L. R 4 H. L. 414. 
(n) Ibid., 448, per Lord Chdmrford, 
(o) /&u2., 414. 
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that the ship was not lawfully captured. The title of IL, 
the purchaser, to the goods is valid against that of A^ the 
original owner (p). 

Refusal of Exception, — Where the court delivering the judgment wilfully 

^oogo^ refuses to recognise the law of other nations, the tiUe"giTen 

title under by the judgment is not valid (1) (g). 

other \hw, 

D., domiciled in England, mortgages a ship lying at 
Liverpool to A. The ship is seized at New Orleans under 
a judgment against D. A., as being, under English law, 
the owner of the ship, opposes the sale of the ship before 
the Louisiana courts. These courts order the ship to be 
sold for the benefit of D/s creditor, on the ground that 
they refuse to recognise the right acquired by A. in Eng- 
land to the ship, because it was not acquired in such a 
manner as to be valid by the law of Louisiana. The ship 
is purchased by X. A. and not X. is, in England, the 
owner of the ship, i.6., X. has not in England a good title 
to the ship against A. (r). 

EttiejT. Rule 67. — Where there is a conflict between a 
Titieunder title Under the law of the country where a move- 
superior to able is situated {lex sittis) and under the law 
ux^damf^^ of the owner's domicil {lex domicilii)^ the lex situs 
^**- will in general prevail, i.6., the title under the 
lex situs vnll be held the better {s). 

(p) See, as to the principle of this case, Stringer v. EngHth^ ^, Innammtt 
Co., L. B. 5 Q. B. 599, and especially judgment of Martin, K TUd^ 606. 

{q) SimpaoH v. Fo^y 82 L. J. (Oh.) 249. 

(r) This is in effect the case of SimpBon v. Fogo, 29 L. J. (Ch.) 657, 32 
L. J. (Oh.) 249. The ground of the dedsion is, it shonld he remarked, 
that the Louisiana tribunals rrfuaed to recognise tights acquired under 
English law. To give, therefore, effect to their judgment would have been 
(it might be argued) to ratify the violation of the very principle (viz., the 
recognition of rights acquired under the law of foreign countries) under 
which their judgment had a claim to recognition. See Fortftk, Cbset amd 
OpinUmt on Contd/Uutumal Law, p. 242. 

But the decision in SimpaoH v. Fogo is open to doubt See Liverfooi 
Marine Ch, v. Hunter, L. B. 4 Eq. 62. 

(«) See Cammett v. Sewdl, 6 H. & N. 728, 29 L. J. (Ex.) 850 (Ex. Ch.); 
Cattrique v. Imrie, L. B. 4 H. L» 414. 
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When the matter in dispute between A. and X. is, which 
of the two is to be considered owner of a given chattel, it 
is impossible {$) to apply the lex domicilii of the owner 
without assuming the very point at issue, viz., which of the 
two is owner. A., for example, claims to be owner of a 
ship as purchaser under the judgment of a French court. 
X. claims to be owner, on the ground that he was owner 
of the ship under English law before the judgment was 
given, and that, the judgment being given under a mistake 
of English law, he is under that law owner still. If you 
apply the English law because it is the law of the country 
where the owner is domiciled, it is assumed that A. is 
owner, and whether he be so or not is the very question 
raised. Practically English courts have met this difficulty 
by tacitly deciding questions of disputed ownership in 
accordance with the law of the country where the goods 
were situated at the time when the transaction took place 
out of which the dispute arises. Thus, the goods of D., a 
foreigner domiciled abroad, are sold in England to A. under 
a distress. English courts hold the sale valid, even though 
the right of a landlord to sell the goods of a stranger imder 
a distress for rent is unknown to the law of the country 
where D. is domiciled {lex domicilii) (u). Though, how- 
ever, any sale of goods is apparently held valid here which, 
as a matter of fact, is valid by the lex situs, the importance 
still attached by our courts to the lex domicilii prevents 
them (it would seem) from holding a sale in accordance with 
the owner's lex domicilii invalid, because it would be invalid 
by the lex situs. Thus, it may (it is submitted) be assumed 
that a sale in England by D. there domiciled, to A. of 
goods in a warehouse in Scotland would be held in our 
courts, as between D. and A., to pass the property in the 
goods, even though by Scotch law it would not do so 
without delivery. If, however, X, should in Scotland, 
under a subsequent sale by D., obtain deliveiy of the 

(t) Savigny, s. 866, pp. 129—136. 

Bar, 8. 58. 
(tt) See Oammdl v. Sewell, 6 H. ft N. 728, 29 L. J. (Ex. 850. 
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goods, the view of our courts would (it is submitted) be as 
follows: They would probably assume that Scotch law 
would recognise the sale to A., and, therefore, in the absence 
of clear proof to the contrary, consider A/s title superior 
to that of X, but if it should be proved, e.g,, by a judgment 
of the Scotch courts, that X. was held to be Uie owner 
by the lex sitvs, X.'s title would probably be held here 
superior to that of A. {x), 

Bnie68. RuLE 58. — The assignment of a debt is r^u- 
Asrign- lated by the law of the creditor's domicil (fee 
^'^ domicUM) {X) iy). 

The rules as to the assignment by a creditor of a debt {z) 
due to him from his debtor to a third party^ the assignee, 
diflFer under the laws of different countries. The debt 
may be contracted in one country and assigned in another, 
while the creditor, the assignee, and the debtor may be domi- 
ciled in different countries. The question therefore arises 
by what law is the effect of assignment in one country, tjg^ 
in England, of a debt contracted in another coimtry, e.^., 
Scotland or France, to be determined. Story's view, which 

(2) This appears to follow logically from the cases of, e^., Oamwidl v. 
Stwdl, 5 H. ft N. 728, 29 L. J. (Ex.) 350 ; Coitriqw v. Imrie^ L. R 4 
H. L. 414, in which a sale valid according to foreign law (tes mint) has 
been held to prevail against the otherwise indubitable title of the Engiidi 
owner. The case supposed is, no doubt, not unlike that of OUvier v. 
Totonea (14 Martin 93), which has been the subject of endless comment; 
but the question whether the decision of the Louisiana courts in that case 
was right in principle is different from the question whether a title acquired 
under that deciBion would be held valid in England, and, furtiier, the fact 
of the goods being in Louitiana at the time of the mortgage, which the 
Louisiana courts rbfused to recognise, distinguishes the case from that of 
Simpton v. Fogo, 82 L. J. (Ch.) 249. 

(y) See Story, ss. 395—4006, especially s. 397. 
Wett!ak% ss. 273, 274. 
See Milne v. Moreion (Am.) 6 Binney 861, 369. 

(s) The word '* debt '' is used ambiguously for either (1) the obligation of 
the debtor X. to A., or (2) the claim of the creditor A. against the debtor 
X. This is the meaning of the tenn when the assignment of debts is 
spoken of. 



INDIVIDUAL ASSIGNMENT OF MOVEABLES. 265 

is, perhaps, that of our courts, apparently is, that, on the 
principle that the creditor's claim is to be held situated in 
the country where he is domiciled, the assignment must 
be governed by the law of the creditors domicil; but 
Story's language is uncertain, and the point is one on 
which there exists great difference of opinion (a). The 
statement of the law made in the Rule must^ therefore, 
be looked upon in the dearth of decisions as open 
to great doubt. The suggestion may be made that 
the effect of the assignment of a debt ought to be 
looked upon as a matter of contract, and be determined 
therefore by reference to the law under which the debt 
was incurred, or in other words the contract was made (6) 
{lex lod contractus). This no doubt may be, according to 
circumstances, the law either of the creditor's or of the 
debtor's domicil, but it may also be the law of some 
country, e.g., of the place fixed for the payment of the 
debt, which is not the domicil of either party. If this 
suggestion be sound, the effect of the assignment of a debt 
is not a matter dependent on the law of domicil, though it 
may, in fact, often be determined by reference to the law 
of the country where one of the parties is domiciled. 

(a) See WharUm, m. 859, 368. 

(6) Compare Savigny, a. 872, p. 176. 
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CHAPTER VIII. 

GENERAL ASSIGNMENTS OF MOVEABLES. 

General Principle. 

Rule 59. — The assignment of a person s move- 
ables (as a whole) in consequence of 

(1) marriage (6), or 

(2) bankruptcy (c), or 

(3) death {d) 

(Story, 88. 143—199. 
PkilHnore, as. 440—485. 
Wharton, m. 197—201, 
Weaaahe, as. 866—878. 
Saviffny, a. 879, pp. 240—248. 
Bar, 88. 94, 96. 
1 Fa!lix, pp. 207—216. 
(Siory, 88. 408—428/. 
WuOake, aa. 277—289. 
Phmimore, as. 766-779. 
Wharton, as. 840—852. 
See 2 BelCs Comms, {Madartn,'* Ed.), ppt 875— 

881, 668—675. 
fiStory, 88. 480—4820, 491a, 491 c. 
WtBOake, aa. .314—322. 
PkiUimore, 8& 874—878. 
Wharton, as. 548—567, 
1 Pcslix, pp. 180—186. 
Bar, a. 107. 

See 2 1ftUtanu'^xectilor9(6th Ed), pp. 1401—1409. 
Savigny, b. 377, pp. 282—285. 
Story, aa. 464— 479o. 
Trete2afo,aa. 828— 882. 
PkUUmort, 88. 858—878. 
, Wharton, aa. 468— 568a. 
-Bar, 88. 108— 114. 
1 FceUx, pp. 166, 182—184. 
1 WiUianu' Executors (6th Ed.X pp. 851—860. 
See 1 McLaren on WilU, aa. 43—74. 



(c) Aato bankruptcy. 



{d) A8 to death. 
(i) InteUate 9ucce$non, 



(H) J^damentary ntc- 
oeition. 
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is (in general) regulated by the law of such per- 
son s domicil at the moment of the transaction or 
event cauang the assignment. 

In certain instances the whole of a person's moveable 
property, or in other words the whole of his rights over his 
goods and chattels, is collectively transferred or assigned 
(or at any rate affected) by some one transaction, e,g., 
marriage, or by some one event, e,g,y death. Such a trans- 
fer is termed by EngUsh lawyers a general assignment (e). 

The three general assignments known to our law are — 

(1) Assignment by marriage (/). 

(2) Assignment under bankruptcy ig). 

(3) Assignment by death (Ji). 

Assignment by death may take place under circum- 
stances of — 

(i) intestacy (i). 
(ii) testacy (Jc), 
Each of these general assignments is, on the whole, 
though with considerable modifications, subject to the lex 
cUmUcilii of the person whose property is assigned. 

(e) SeeSeOnigT. Davh, 2 Roee 291, 317. 
(/) Rules 60—61, pp. 268—276, post, 
ig) Rules 68—66, pp. 277—290, post, 
{h) Rules 66—72, pp. 291—316, post. 
{{) Rules 66—67, pp. 29l—29i, post, 
{k) Rules 68—71, pp. 294—312, post. 
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CHAPTER IX, 

ASSIGNMENT OF MOVEABLES BY MARRIAGE. 

BiUe flo. Rule 60 (/). — Where there is no marriage con- 

Bights of tract, or settlement, the mutual rights of hushand 

^^^ and wife to each other's moveables, whether pos- 

^vemed gessed at the time of the marriage or acquired 

in absenpe ^ «^^ * 

ofsetue- afterwards, are (subject to the possible exception 
Uw of hereinafter mentioned) determined by the law of 
draiidi. ' the husband's actual (or intended ?) domicil at the 

time of the marriage without reference to the law 

of the coimtry 

(1) where the marriage is celebrated, or 

(2) where the wife is domiciled before marriage. 

This rule may be considered well established No 
English decision can, it is true, be cited which directly 
establishes it. It is, however, in harmony with the 
tendency of decided cases, is not opposed to any doctrine 
laid down from the Bench, and commands the almost 
unanimous (m) consent of jurists (71). For " it is," writes 

(0 Stelne'i C<ue, 1 Rose, 462, 481 ; Sdkrigy. DavU, 2 Rose 291 ; JSlory, s. 
184 ; WuOaketn. 866 ; PhiUimore, bb. 476—479 ; Savigny,%. 379, pp. 240— 
247 ; 1 Palix, s. 90. 

(m) Story y ss. 158, 159, appears to siiggest that the effect of a marriage 
on property depends on the law of the place where the marriage in cM>raird^ 
This yiew, which is not countenanced by other writers, is hardly conmtoit 
with the language which he uses in ss. 186, 187. The ezpremons emplojed 
in ss. 158, 159, refer, it may be conjectured, to caaes in which the place 
where the marriage is celebrated is also the place of Ihe matrimonial domicIL 

(n) They do not agree as to the theoretical grounds on which the rale is 
to be upheld. See for a statement of the different theories on the aubject 
WmOahi, ss. 866-^70. 
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Westlake, " imiversally allowed that, when a marriage 
" takes place without settlement, the mutual rights of the 
"husband and wife in each other's moveable property, 
** whether owned at the time of the marriage or afterwards 
" acquired, are to be regulated by the law of the matri- 
*' menial domicil " (o). 

The term '' matrimonial domicil," used in this passage, 

naeans in general the actual domicU of the husband at the 

time of the marriage, but it may possibly sometimes, when 

persons marry with the avowed intention of immediately 

settling in some country where the husband is not actually 

domiciled, as where D. and M., domiciled in England, marry 

with the intention of at once emigrating to New York, mean 

not the actual but the intended domicil of the husband (p). 

Westlake's expressions, therefore, if the term matrimonial 

domicil be thus interpreted, exactly correspond with and 

bear out the rule under consideration (q). Even though 

some little doubt may be entertained whether our courts 

will ever look to the intended, rather than the actual, domicil 

of the husband as determining the law which regulates the 

rights of the parties to a marriage in respect of moveables, 

there can, it is couoeived, be no doubt that English tribunals 

will not hold that these rights are to be determined with 

reference either to the law of the country where the 

marriage is celebrated, or to the law of the country where 

the wife was domiciled before marriage. 

1. D., domiciled in England, marries in London M., a 
Frenchwoman domiciled in France. The rights of the 
parties to moveable property are regulated by the law of 
England, just as they would be if D. and M. were both 
domiciled in England. 

(o) WaiUakey b. 866, adding, ''so long m that remains onohanged." 
E£Fect is given to these words by the introduction of the exception to 
the general rule, p. 270, pott. 

(/>) See 1 Bishop, Marriage and Divorce, s. 404, and the American cases, 
Latid ▼. Laud, 1 S. & M. 99 ; CarroU v. Xenick, ibid., 798. 

{q) Westlake's language leaves it uncertain whether he does or does not 
hold with the American courts that the mAlrimonial domicil may occasion- 
ally be the husband's intended domicil. 
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The result is as follows : — (i) D., subject to the proyuioDt 
of the Married Woman's Property Act, 1870, 33 & ^4 Vict 
c. 93, becomes immediately possessed of all the goods and 
chattels of M. wherever situated in her possession, e.g^ to 
the money in her purse, or furniture in her house {ft\ 
(ii) D., subject as aforesaid, and also to M.'s equity to a 
settlement (b), becomes entitled to all M.'s chases in cutian, 
e,g., debts due to her, on his reducing them into possession. 
(iii) M. acquires no right to any of the moveable property 
ofD. 

2. D., domiciled in England, marries in Switzerland M^ a 
Frenchwoman domiciled in Italy. The rights of the parties 
to moveable property are regulated by the law of Engliuid. 

3. D., domiciled in England, marries in France M., a 
Frenchwoman. M., after her marriage, inherits £1000. 
The right to the money is regulated by the law of England. 

4. D.,domiciled in France, marries M., a woman domidled 
in England. The marriage takes place in London. The 
rights of D. over the moveable property of M., and of H. 
over the moveable property of D. respectively, are r^nlated 
by the law of France. 

5. D., domiciled in England, marries M., a woman 
domiciled in France. It is the intention of both part-ies to 
go, immediately after the marriage, and settle in Scotiand. 
This intention they forthwith carry out. Their rights 
over moveables are possibly to be determined by Sootdi 

law (?). 

aoqSS*" JSxeeption.— Where the domicil of the parties is changed after 
after marriagei the mutual rights of hushand and wife over eadi 

^|~jR ® other's subsequently acquired moveables are governed by 

the law of their domicil at the time of the acquisition (!), 

Two different views exist as to the effect (in the absence 

of a marriage contract or settlement) of a change of domicil 

• 

(a) See, however, as to wife's paraphernalia, 1 WiUiami' Exwuton, (dth 
Ed.) p. 7ia— 725. 
{b) XHbank t. ManMieu, 1 Wh. & T. L. C. (5th ed.), p. 404. 
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after marriage on the rights over moveahles of the husband 
and wife. 

The prevailing view is, that the law of the husband's 
domicil at the time of the marriage supplies the rule by 
which the parties tacitly agreed or intended that their 
property relations as regards moveables should be regulated 
throughout life. On this view, a subsequent change of 
domicil in no way affects these relations. D. and M., 
domiciled in England, are there married. They afterwards 
become domiciled in France, where they make large gains 
in trade. Our courts, on the view now under conside- 
ration, would hold that the rights of the husband and 
wife respectively to such gains ought to be determined 
with reference to the rules, not of French, but of English 
law (gr). 

A different view has obtained currency in the United 
States. American courts, and writers of repute, hold that 
a change of domicil involves the intention to submit as to 
future acquisitions to the law of the new domicil, and 
hence that, " where married persons transfer their domicil 
to another state, their subsequent acquisitions in the 
latter state are governed by its laws, and not by the 
former laws" (r). On this view, the rights of the parties 
in the supposed case to the gains made after settlement 
in England would depend on French not on EngUsh law. 

Which of these two views will be finally adopted by our • 
courts is^ it is conceived, fairly open to doubt. The validity, 
therefore, of the exception to Rule 60 must be considered 
an open question. 

All writers, it should be noticed, appear to admit that a 
change of domicil does not affect the rights of husband 



(9) See WuUake, s. 868, note (r). 

(r) ^ Bishop, Law of Married Womet^, a. 569. 

See 1 Bithopf Marriage and Divorce, b. 405. 

Touma v. Jhtrbin, 1 Met Ky. 852 (Am.). 

8U)ke$ ▼. Maehm, 82 Barb. 146 (Am.). 

Beard v. Boijfe, 7 B. Mon. 188 (Am.). 

King v. O'Brien, 88 N. Y. Sup. Gt 49 (Am.). 



« 
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or wife to property fully acquired by either of them under 
the law of their former domicil (s). 

" If married persons remove from one jurisdiction to 
'' another, it is the teaching of adjudications the same as 
" of legal reason, that they cany with them to the new 
''jurisdiction those rights of property which the law of the 
' " old jurisdiction gave them when they left it. For example: 
" if, where the common law prevails, a man and woman 
"are married, and she has a purse of money in her pocket, 
" or watch at her belt, this money or watch becomes the 
*' actual property of her husband, although it does not 
" come otherwise into his possession. Then, if the parties 
" remove to a state where the laws secure to the wife what 
" was hers before marriage, the ownership in this property 
" is not transferred back to her, but remains his in the new 
" locality as it was in the old. This rule applies also to 
" property of the wife acquired after marriage. If, by the 
'' law of the place, it vests in the husband, it' remains his 
" after the removal to a state whose laws secure the like 
"property to the wife under corresponding circum- 
" stances " {i), 

D., domiciled in England, marries M., a Frenchwoman 
domiciled in France. Whilst in England they make £2000 
in trade. They afterwards acquire a domicil in France, 
and whilst there domiciled make £1000. The rights of 
D. and M. to the £2000 are governed by English law. 
But if the exception hold good, their respeclive rights over 
the £1000 are governed by French law. 

Euiesi. Rule 61. — ^Where there is a marriage contract. 

Where or Settlement, the terms of the contract, or settle- 
there is a 

(<) Thftt this must be so reenlts from Rule 23, p. 159, anfe, whidi is iteelf 
merely an application of the still more general principle that the law of one 
civilised oountiy, in general, recognises or gives effect to rights In fact 
acquired under the law of another country. See also Rule 52, p. 249, ante. 

(t) 2 Biakopf Law of Harried Women, s. 666, and see foregoing note. 
He raises a curious question as to the effect of change of domicil on a wife*8 
eho9e$ in action not reduced into the husband's possession. 
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ment, determine the rights of husband and wife in op^j^rac* 
respect of all present or future moveables to which parties are 

-, |. / X deter- 

it applies \U). mined 

thereby. 

Parties to a marriage contract may regulate their mutual 
rights to property on whatever terms they think fit, and our 
comla will, in general, enforce the terms which the parties 
have agreed upon. D. and M., British subjects domiciled 
in England, married in Paris. Their marriage contract 
stipulated that their rights over property should be regu- 
lated in accordance with French law. Under this law a 
wife has a power of making a will. It was held by our 
courts that such a contract was to be enforced, and that 
the rights of the parties were the same that French subjects 
would have had under such a contract, and that, therefore, 
a will by the wife was valid (ar). 

Sub-Rule 1. — A marriage contract, or settlement, ^o^*J"''" 
will, in the absence of reason to the contrary, be marriage 

•^ contract 

construed with reference to the law of the husband s depends 



(ti) iSieory, B. 143. 

We^Oakt^ s. 871. 

Feaubert v. Tunt, Pre. Ch. 207, 

AfutnUher v. AdcUr, 2 My. k K. 513. 

WUliaiM V, WaiiafM, 3 Beav. 547. 

£aU V. Smyth, 18 Beav. 112, 23 L. J. (Ch.) 705. 

Duncan ▼. Cannon, ibid., 128, 23 L. J. (Ch.) 265. 

Bank of Scotland ▼. Cuthbert, 1 Bose, 481. 

Waits V. Shrimpton, 21 Beav. 97. 

McComUck v. Cfamet, 5 De G. M. & G. 278. 

Van OruUen v. Digby, 31 Beav. 561, 32 L. J. (Ch.) 179. 

Byam v. Byatn, 19 Beav. 58. 
(x) Edie V. Smyth, 18 Beav. 112. The form of the marriage contract, 
or lettlement, ought, it would seem, to depend on the law of the place 
where it is made, pp. 151, 152, ante. It would, however, appear that our 
courts,' when called upon to give effect to a marriage contract, will incline 
not to hold it invalid on account of merely formal invalidity under the 
Ux lod contractus. Van ChrutUn v. Vigby, 32 L. J. (Ch.) 179, 31 Beav. 
561 ; ffutchinwn v. Caihcart, 8 Ir. £q. Bep. 394. 

T 
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on law of actual (or intended 1) domicil at the time of the 

buiibauuB • / \ 

domidi. marriage \y). 

"It appears to be a well-settled principle of law in 
"relation to contracts regulating the rights of property 
" consequent upon marriage, as far, at least, as personal 
"property is concerned, that if the parties marry with 
" reference to the laws of a particular place or country as 
" their future domicil, the law of that place or country L^ 
" to govern as the place where the contract is to be carried 
" into full eflFect '* (0). 

D. and M., persons domiciled in Scotland, marry in 
London. A marriage contract or settlement is made between 
them in the Scotch form. D. and M. afterwards become 
domiciled in England. The rights of the parties are, 
nevertheless, to be decided with reference to Scotch law, for 
"this contract, though prepared in England and a valid 
" English contract, is to be governed by the Scotch law, and 
" the construction and operation of it must be the same, 
"whether in or out of Scotland " {a). 

The principle on which the rule rests (viz., that the 
parties contemplated in making their contract the eflFect of 
the law of the matrimonial domicil) shews, that the rule 
does not apply when it may be inferred that the parties 
had in view some other law. 



TO^r Sub-Rule 2. — The parties may make it part of 
may fix the conti*act, or settlement, that their rights shall 

(y) See Jhincaii v. Can'Mit^ 18 Beav. 128, 23 L. J. (Ch.) 265. 
Byam v. Byam, 19 Beav. 58. 
Anttruihtr v. Adair, 2 My. & E. 513. 
Le BreUm v. MUe», 8 Pidge 261 (Am.). 
1 BtMhopf Law of Marriage and Divorce^ 404. 
** The decisions of the English tribunals establish . . . that where 
** there is an express contract it is governed, aa to its oonstmction, by the 
" law of the matrimonial domiciL" PhUHfnort, s. 466. 

(2) Le Breton v. Miles, 8 Paige, 261, 265, per Curiam, This statement ol 
the law, though extracted from an American case, may be taken as repre> 
senting the doctrine of English oourts. 

(a) Duncan v. Cannan, 23 L. J. (Ch.) 265, 273, per BomiOy, M.R. 
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be subiect to some other law than the law of the ^j: ^y 

.... . • . which 

husband's domicil, in which case their rights will nghto de- 
be determined with reference to such other law (6). 

D. and M., domiciled in England, make it part of their 
marriage contract that their rights shall be regulated in 
accordance with the law of France. Our courts will, as far 
as possible, give eflfect to the contract in accordance with 
French law (6). 

The same result would follow, if it could be fairly in- 
ferred from the terms of the contract, that the intention of 
the parties (though not expressed in so many words) was 
that it should be construed with reference to French law. 

Sub-Rule 3. — The law of the husband's actual Future 
(or intended ?) domicil at the time of the marriage tions, 
will, in general, decide whether particular property 
(e.gr., any future acquisition) is included within the 
terms of the marriage contract, or settlement. 

The law with reference to which the marriage contract, 
or settlement, is construed, which is in general the law of 
the matrimonial domicil, must, it is conceived, as far as 
the question is a matter of law, determine whether any 
particular class of moveable property, e.gr., goods and chattels 
acquired after the marriage, are included within the terms 
of the contract. 

Property not included within the terms of the contract 
will be regulated by the rules applicable to cases where 
there is no marriage contract (c). 

Sub-Rule 4. — The effect and construction of^^^*^^ 

(6) E%U V. Smyth, 23 L. J. (Ch.) 705, 18 Beav. 112. 
(c) See Rule 60, p. 268, wnU, 

Hoar ▼. Hornby, 2 Y. & C. 121. 

Angtruiher ▼. Adair, 2 My. & K. 513. 

Duncan v. Cannan, 18 Beav. 128, 23 L. J. (Gh.) 265. 

PhWinwre, s. 476. 

T 2 
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of do]^ the marriage contract, or settlement, is not varied 
by a subsequent change of domicil (d). 

The effect of a contract must depend on the intention of 
the parties at the time of making it. A marriage contract., 
or settlement, must, therefore, be construed with reference 
to the law, whatever it was, which the parties had in view 
when the contract was made, i.e., the law of the matri- 
monial domicil at the time of the marriage. No later 
change of domicil can affect its meaning (<2). 

BiUe 62. Rule 62. — The mutual rights of husband and 
Rights of wife ^ respect of succession to moveables on 
^^^^ the death of the other are governed by the law of 
on each \)^q doooased's domicil at the time of his or her 

others 

death. death (e). 

As the wife's domicil is legally that of her husband, this 
rule amounts in fact to saying, that the right to succession 
between the parties will depend in every case upon the 
domicil of the husband at the time when the death (in 
respect of which succession is claimed) takes place. If the 
husband dies first, the domicil to be looked to is his domicil 
at the time of his own death. If the wife dies first, the 
domicil in question is that of the husband at the time of 
her death. 

(cO See Duncan v. Cannan^ 18 Beav. 128, 28 L. J. (Ch.) 265. 
(€) See WtMliake, s. 878 ; Samgw^^ s. 879, pp. 847, 848. 



277 



CHAPTER X. 

ASSiaNMENT OF MOVEABLES UNDER BANK- 
RUPTCY (a). 

Rule 63. — A bankruptcy in the country where EiUe 68. 
the bankrupt is domiciled is, in so fer as under the Bank- 
law of that country it involves an assignment of ^^Jj^yof 
the bankrupt's property, an assignment of all the^^^P*'" 
bankrupt's moveables, wherever situated, to the affects 
representative of his creditors (6). wherever 

^ ^ ' dtuAted 

Bankruptcy affects the moveables of a bankrupt 

(a) See, as to discharge in bankruptcy which does not depend upon the 
law of domidl, Extra-tenrUorial effect of Ducharge in Bankruptcy, App.,. 
Note VIII. 

(6) See Siory, s. 409 ; WegOaii, ss. 277, 278, 279 ; 2 Bdl*§ Commeniaries 
on the Law of Scotland (McLaren*8 ed.), pp. 568 — 574 ; SUl v. Wortufickf 
1 H. BL 665 ; PhiUipa v. ffunUr, 2 ibid., 402 ; Hunter v. Potts, 4 T. R. 
182 ; JoUtt V. Deponthieu, 1 H. BL 132 {n) ; SoUmone v. Bote, 1 H. Bl. 
131 (n) ; Selkrig v. Davis, 2 Bose, 291. 

Bell gives a clear account of the general principles maintained by 
English as well as by Scotch courts aa to the extra-territorial efifect of 
bankruptcy. 

The rule applies, it should be noticed, to aU proceedings, under whatever 
name, which are of the nature of bankruptcy, i.e., by which an insolvent's 
property is transferred to his creditors or their representative. It is not 
easy to find a convenient name by which to describe the representative. 
Down to the passing of the Bankruptcy Act, 1869, the representatives of 
the creditors were termed assignees. In the Act of that year the repre- 
sentative was called a trustee. I have in general used the term trustee as 
the name for a creditor's representative under an English bankruptcy, and 
assignee as the name for such representative under a foreign bankruptcy. 
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Principle wherever situated. Hence, if by the law, e.^., of Scot- 
Suie. laiid (c), under which he is made bankrupt, all his moveable 
property is transferred to the representative of his creditors, 
his moveable, (or as it is often called in the cases, *' per- 
sonal " (d) ) property in England is also transferred or 
assigned to such representative. "Personal property," it 
has been laid down, "then being governed by the 
" law which governs the person of the owner, the oon- 
"dition of a bankrupt by the law of this country is, 
"that the law, upon the act of bankruptcy being com- 
" mitted, vests his property upon a just consideration, not 
"as a forfeiture, not on a supposition of a crime oom- 
" mitted, not as a penalty, and takes the administration of 
" it by vesting it in assignees, who apply that property to 
"the just purpose of the equal payment of his debts. 
. . . The determinations of the courts of this country 
have been uniform to admit the title of foreign assignees. 
In the two cases of Solomons v. Ross (e) and Jollet v. 
Deponthieu (/), where the laws of Holland, having in 
" like manner as a commission of bankrupt here, taken the 
" administration of the property, and vested it in persons 
who are called curators of desolate estates (g), the Court 
of Chancery held that they had, immediately on their 
" appointment, a title to recover the debts due to the in- 
" solvent in this country, in preference to the diligence of 
" the particular creditor seeking to attach those debts " (A). 

(c) This, as regards ScoUand or any other part of the British dominions, 
may now be considered a result of the Bankruptcy Acts. See Wtf- 
liamM^ Law and Practice in Bankruptcy (2nd ed.), pp. 82, 96, but Hie 
Bankruptcy Acts only give effect, as regards the assignment of the more- 
ables of a person domiciled in England, to what would be the law indepen- 
dently of the Acts. 

(d) For the distinction between moveables and personal property see pp, 
37, 38, anU, 

(e) 1 Hy. BL 131(n). 
(/) Ibid., 132 (n). 
{ff) The cases referred to in this extract were decided in 1764 and 179L 

The statements as to Dutch law must be read with reference to these dates. 
ih) SUl V. Wortvfick, 1 Hy. BL 665, 691. Judgment of Lord Lov^- 
borough. 
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To put the same thing in other words, the principle of our 
courts is that a bankrupt's moveable property is to be 
treated, when the bankruptcy takes place in the country 
where he is domiciled, exactly as it would be treated if it 
were in fact there situated and within the jurisdiction of I'lmita- 

mi • • • 1 • 1 1 • tiona to 

its courts. This pnnciple is, however, subject to two application 
limitations. *^f P™^* 

pie. 

Firsi. — A bankruptcy has not a greater extra-territorial i,^ Ltmita- 
eflFect than it has in the country where it takes place. **"**■ 
Hence, it acts as an assignment of those moveables only Extra- 
situated in other countries which, had they been situated ^^J**Smi- 
in the country where the bankruptcy occurs, would have ted by law 
been assigned to the representative of the creditors, where 
Suppose, for example, that D., domiciled in Prussia, is ^^*"^ 
made bankrupt at Berlin, and that under Prussian law takes 
certain classes of moveables are not assigned to the P ' 
creditor's representative. Under this supposition, which 
is one made merely for the sake of illustration, moveables 
of the same class situated in England will not, under the 
German bankruptcy, be assigned to such representative. 
This limitation to the general principle that bankruptcy is 
an assignment of all the bankrupt's moveables, wherever 
situated, is embodied in the terms of the Rule. 

Secondly, — Things in their nature moveable, which hj2nd Limi- 
the law of the country where they are situated, are held to ^'**^- 
be immoveables, are not affected by the bankruptcy ofExtra- 
their owner in another country. This is a mere applica- effect 
tion of Rule 49 {%). Thus English heirlooms, title deeds, limited to 
and other things held by English law to be immoveables, according 
would not, if situated in England, be assigned under J^^*^^* 
their owner's bankruptcy at New York to the American 
assignee. 

The principle which English courts themselves apply in ^^^ to 
the case of a foreign bankruptcy, viz., that a bankruptcy principle 
is an assignment of the bankrupt's moveables wherever *PP^®"* 



\i) Sec p. 244, anl€. 
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situated^ they expect to be applied by foreign tribunals to 
the case of a bankruptcy in England. 

" If the bankrupt happens to have property which liea 
"out of the jurisdiction of the law of England, if the 
" country in which it lies proceeds according to the prin- 
" ciples of well-regulated justice, there is no doubt " [as our 
courts hold] "but it will give effect to the title of the 
[English] " assignees " (i). While, however, our courts can 
give full effect to this principle when the bankruptcy takes 
place in a foreign country, e.^., New Zealand or Prussia^ 
they cannot directly enforce the same principle when the 
bankruptcy takes place in England and the property is 
situated in a foreign country. 

The following sub-rules exhibit the mode in which our 
courts apply the principle embodied in Rule 63 if) to the 
different cases with which they may have to deal (m). 



Bank- 
ruptcy in 
foreign 
country. 
Property 
in Eng- 
land. 



Sub-Rule 1 (n). — A bankruptcy in any foreign 
country is an assignment to the representative 
of the creditors of all the bankrupt's moveables 
situated in England and of all debts due to him 
in England (o). 



A person domiciled in New York (p) becomes bankrupt 
there. The effect on the bankrupt's moveables^ t.g., 
goods in his shop, situated in England, is the same (at any 



(it) sail V. Wwvwklc, 1 H. B. 665, 601, judgment of Lord Lot^khartmgk. 

(l) See p. 277, ante, 

(m) Ab to the poteible effect of * bankruptcy taking place in a conntiy 
where the bankrupt is not domiciled, see Rule 64, p. 288, potL 

(n) The three Bub-rules are, of course, subject to the same liinit^^^mi (gee 
p. 279, ante) as the general rule of which they are applications. As to 
Scotland, see 19 & 20 Vict c. 79, s. 102. As to Ireland, see 20 & 21 Vict 
c. 60, s. 267. 

(o) SiU V. Worawick, 1 Hy. BL 665. 
/oUei v. DepofUhitu, ibid., 132 (n). 
Solcmom T Jlo$s, ibid,, ISl (n). 

ip) See 2 Kent, p. 391, Note 1, as to Bankrupt Act of the United 
States. 
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rate from the moment of the bankruptcy) as it would be 
if the moveables had been situated in New York. So, 
again, the bankrupt's right to recover debts due to him in 
England is transferred to his American assignee. 



As to the effect of an assis^nment under a foreign bank- Points to 

, D6 noted as 

ruptcy, the following points deserve notice : to aadgn- 

(1) If the bankrupt, after his bankruptcy, transfers his ^^"^^^ 
goods (e.gf., by gift) to a third person, the title of the bank- 
foreign assignee will be preferred to that of the donee. "iptcy. 

(2) Suppose that a creditor of the bankrupt has, after 
the bankruptcy in the United States, attached a debt due 
to the bankrupt, that is to say, has by legal steps com- 
pelled a debtor of the bankrupt to pay over to such 
creditor the debt due to the bankrupt. This attachment 
will not profit the attaching creditor, for it will not hold 
good against the title of the American assignee. The debt, 
when seized by the creditor, had become a debt due not to 
the bankrupt but to the assignee, and hence, can no 
longer be attached by the creditor. 

D., domiciled at Amsterdam, stopped payment there on 
the 18th December, 1759. On the 1st January, 1760, the 
proper court at Amsterdam took cognizance of D.'s stopping 
payment. On the 2nd, D. was declared bankrupt at 
Amsterdam, and a curator or assignee of his property 
appointed. On the 20th December, 1759, X., a creditor of 
D., made an affidavit in the Mayor's Court of London, and 
attached £1200 in the hands of M., who was a debtor of 
D.'s to that amount On the 8th March, 1760, X. obtained 
judgment and issued execution against M., who, being 
unable to pay £1200, gave X. a note for the amount, 
payable in a month. On the 12th March, A., the assignee 
of D., claimed the £1200. It was held that A was entitled 
to the money as against X., the attaching creditor (g). 

(9) So^omoTM V. JZow, 1 H. Bl. 131 (n). In thk case it may, I conceive, 
be assamed that D. was domiciled at Amsterdam. See also JiAlA v. 
DeponthitUf ibid.j 132 (n). 
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Question A bankruptcy has, under the laws of many countries, a 

trospective retrospective effect Transactions, that is to say, which 

effect of have taken place before the bankruptcy, are treated as if 

bank- they had taken place after it. A question, therefore, may 

mptey. ^xise as to the extent to which a bankruptcy in a foreign 

country will be allowed a retrospective effect in England. 

The law of Scotland (/?), for example, invalidates voluntary 

dispositions by the bankrupt made within sixty days of 

the bankruptcy in favour of particular creditors. D., 

domiciled in Scotland, gives goods on the 1st of January 

to X. in England in payment of a debt. On the 1st 

February he is made bankrupt in Scotland. Can A., his 

assignee in bankruptcy, treat the gift as invalid ? It is 

probable that he cannot, and that our courts would not give 

a retrospective effect to a Scotch bankruptcy, as regards 

transactions taking place in England before the commission 

of the act of bankruptcy. 



Bank- SuB-RuLE 2. — A bankruptcy in England is an 

mptcy in , ^ x •/ o 

England, assignment to the trustee in bankruptcy of all the 

in British bankrupt's moveables situated, and of all the debts 

omimons. j^^ ^ ^^ bankrupt, in any part of the British 

dominions {£). 



On a bankruptcy in England the moveable property of 
the bankrupt situated in any part of the British dominions 
is now, under the Bankruptcy Act, 1869, vested in the 
trustee in bankruptcy (w). This sub-rule, therefore, is in 
strictness not so much a result of the principle laid down 



(«) 2 Bdi^ CammetUaries on tkt Law of Scotland [Mc LaraCs ed), pp. 166, 
167, 196, 197; White v. Brigga (1848), 6 D. 1148. 

it) See Bankraptcy Act, 1869 (32 & 38 Vict c 71), bb. 4, 16, 17, and 
compare Bankruptcy Act, 1849, as. 141, 142. See alao SeUcrig v. Z>orKf, 
2 Rose, 291 ; Bank of Scotland v. Cuihbert, 1 Boee, 462 ; WUUamM' Bank- 
ruptcy Practice^ (2nd ed., ) p. 96. 

(m) Ibid. 
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in Rule 63 (v) as of the provisions of an Act of the Imperial 
Parliament. 

D., domiciled in England, but resident in Edinburgh, is 
made bankrupt in England. All his stock in trade in his 
shop in Edinburgh becomes vested in A., the English 
trustee in bankruptcy. 

Sub-Rule 3 . — A bankruptcy in England ought, Bank- 

!• 1 • /» "I mptcy in 

according to the view of our courts, to be an England, 
assignment to the trustee in bankruptcy of all the not in 
bankrupt's moveables situated, and of all the debts a^Sons. 
due to the bankrupt, in any country not forming 
part of the British dominions (x). 

English courts cannot directly determine what shall be 
the eflfect in a foreign country of an English bankruptcy 
They may, however, be called upon indirectly to pronounce 
a decision on the point. X., a creditor of the bankrupt, 
may, after the bankruptcy, obtain in a foreign country 
either possession of the property of the bankrupt, or 
payment of debts due to him from the bankrupt. X. 
may then come to England and be sued here by A., 
the trustee in bankruptcy, for the value of the property 
or the money so obtained. Our courts must then decide 
between the title of X., the creditor, and A., the trustee, 
or in substance must determine what is the effect of 
an English bankruptcy in a foreign country. From the 
cases decided on the subject, it may, with considerable 

(v) See p. 277, anU. It, therefore, applies to cases beyond the scope of 
that principle, as where the bankrupt is not domiciled in England. See 
Rule 64 (1), sub-clause (i), p. 288, f09t, 

(x) HvLnUT V. PoU9, 4 T. R. 182 ; 5tM v. Worwiick, 1 H. BL 666 ; 
Phiaip% V. HutxUr, 2 H. Bl. 402. 

" Foreign " in the remarks on this Sub-Rule means not subject to the 
British Crown. Sub-Rule 2, p. 282, ante, states the effect of an Eoglish 
bankruptcy in coimtries such as Canada or New Zealand, which, though 
forming part of the British dominions, are foreign in the sense in which the 
word is used in these Rules. See pp. 1, 83, antt. 
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probability, be inferred (,7) that English courts will, in 
determining this question, adhere to the following prin- 
ciples. 
Creditor First. — ^Any creditor who, without legal process, obtains 
^v^e^pav. '^ a foreign country the moveable property of a bankrupt, 
ment with- may, when sued in an English court by the trustee, be 
procew compelled to refund the value of such property. For the 
^'^^^.^ current of authorities shews "that the operation of the 

retain it ^ 

against '' bankrupt laws with respect to the personal property of 

trustee. a ^^ bankrupt, when that property is brought into this 

" country by any one who has obtained it, is to carry the 

" right to recover it to the assignees for the benefit of all 

" the creditors " (0). 

Effect of Secondly. — If any creditor, by legal process, recovers in a 

paymeS^ foreign country debts due to him from the bankrupt, the 

by creditor effect of such recovery will depend on the answer to the 

under legal , ... 

process question, whether the foreign court did or did not deter- 
^^to" ^^ i^aine that the title of the creditor was good as against the 
decided by title of the trustee. 

If the creditor recovered the debt under circumstances 
which did not necessarily involve the preference by the 
foreign court of his title to that of the trustee (as where 
the creditor recovers the money due to him from the 
bankrupt without notice to the court of the fact of the 
bankruptcy), then the creditor is to be held when sued 
here to have recovered the money to the use of the trustee, 

(^) This inference, grounded on the three cases referred to in note (x), 
p. 288, anUy which were decided at a time when the bankruptcy law was 
different from what it is at present, and when points connected with the 
conflict of laws had been little studied, is, to a certain extent^ con jectoraL 
The necessary results of these cases, though not all which may be infeired 
from them, is thus stated by BeU : " In England ... it is held, 
" (1) That an English creditor who, having notice of the bankruptcy, makes 
" affidavit in England in order to proceed abroad, cannot retain against the 
" assignees what he recovers. (2) That a creditor in the foreign country 
'* would not, if preferred by the laws of that country, be obliged to refund 
** in England. And, (3) That, at all events, such a creditor cannot take 
" advantage of the bankrupt laws in England without communicating the 
" benefit of his foreign proceedings.** 2 BtU^ Commentaria on the Law of 
Scotland {McLaren* a ed.), p. 573. 

(2) SiU v. Worstoickf 1 H. Bl. 665, 694, per Lord Lowjhhorough. 
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and is liable to refund it. There would appear, in this 
case, at any rate, to be no difference between the position 
of an English and of a foreign creditor (a). 

If the creditor recovered the debt under circumstances 
which necessarily involved the preference by the foreign 
court of his title to that of the trustee, as where the fact of 
the bankruptcy is brought before the court, or the trustee 
takes part in the proceedings, then the creditor, though the 
decision of the foreign court is in point of principle 
erroneous, has the advantage of the judgment in his 
favour (6), and if sued here by the trustee cannot be com- 
pelled to refund the money recovered in the foreign 
country. "I do not wish," it has been said by Lord 
Loughborough, " to have it imderstood, that it follows as 
a consequence from the opinion I am now giving, (I 
rather think that the contrary would be the consequence 
" of the reasoning I am now using), that a creditor in '' [a 
foreign] " country, not subject to the bankrupt laws " [of 
this country], " nor affected by them, obtaining pajrment 
" of his debt, and afterwards coming over to this country, 
" would be liable to refund that debt. If he had recovered 
" it in an adverse suit with the assignees, he would clearly 
not be liable. But if the law of that country preferred 
him to the assignees, though I must suppose that deter- 
mination wrong, yet I do not think that my holding a 
contrary opinion would revoke the determination of that 



it 

u 



If 
It 
it 
it 



(a) See 8iU y. Worstoiek, 1 H. BL 665, 60S ; PhilU^ v. ffunter, 2 H. Bl. 
402. This I understand to be Westlake's opinion. His words are : << We 
" may probably add that if no intimation was given previous to the com- 
" pletion of the recovery by attachment, the same presumption will be 
*' raised " [that the creditor recovered for the use of the trustee] " and the 
" creditor, whether foreign or English, compeUed to refund, although the 
" law of the place of attachment might refuse efficacy to such intimation 
*' eiven if given pendente Hie.** Weatlaie, s. 279. 

(6) This is almost involved in the principle of such oases as Cammdl v. 
Sewea,5K. & N. 728; 29 L. J. (Ex.) 350; Castnque y. Imrie^lu'EU i H.1j, 
414, which, though they have no direct reference to bankruptcy, deter- 
mine that a title acquired under a foreign judgment is valid here. 
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" country, however I might disapprove of the principle on 
" which that law so decided " (c). 

The language of Lord Loughborough, as of the judg- 
ments in Hunter v. FoiU (d), and in Phillipa v. Hunter (e), 
certainly suggest that under no circumstances could an 
English creditor avail himself, as against the trustee, of a 
judgment obtained in his favour in a foreign court, and 
this appears to be the opinion of Mr. Westlake. " If," he 
writes, " the creditor be an Englishman, this farther cir- 
" cumstance strips him of the protection he would other- 
" wise derive from the res j^udicatu, an effect which will be 
"accomplished in legal fonn by raising an irrebuttable 
" presumption that what he recovered he recovered to the 
" use of the assignees " (/). This view, if correct, probably 
applies, under the present state of the bankruptcy law, 
to every creditor who is a British subject, but in spite of 
the consideration due to the authorities by which this view 
is supported, its correctness is (it is conceived) extremely 
doubtful, and the effect of the foreign judgment is probably 
the same whatever be the nationality of the creditor. 
Creditor Thirdly, — ^A creditor, who has recovered or received 
M^ent^ abroad any part of the bankrupt's moveable estate, will 
abroad not be allowed to prove under the English bankruptcy 
prove unless he brings into the common fund the part so 
^»* acquired (J,). 

what he " If a particular creditor who is able to lay hold of 

ottered. " assets of the bankrupt abroad comes here to share with 

" the other creditors, he must bring into the estate here 

" that which the law of the foreign country has given him 

" over the other creditors " (h). 



(c) Sill ▼. Wortwick, 1 Hy. Bl. 665, 693, per Lord Loughburougk, 

{d) 4 T. B. 182. 

(e) 2 H. BL 402, 408; 

(/) WesOake, b. 279. See Story, b. 409, but oontrMt PhiilimMrt^ a. 770. 

ig) See PhiUimare, a. 70. 

Cot^. Sdkrig v. Davi*, 2 Bose, 291. 
ExparU Wilson, L. K. 7 Ch. 490. 
(A) Ex parte Wilton, L. K. 7 Ch. 490, 493. Judgment of /amei, L. J. 
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This principle would seem to apply as well to an alien 
as to a British subject. It applies whether the advantage 
be gained by means of an attachment or by proof under a 
foreign bankruptcy. It applies, however, only to property 
which would, or at any rate ought, according to the view 
of our courts, to pass to the trustee or assignee. It does 
not, therefore, in general apply to real property (i). 

1. D., domiciled in England, is made bankrupt in London. 
X., a creditor, obtains, without legal process, in France from 
D., after his bankruptcy, payment of a debt due from D. 
to X. On X 's coming to England he is sued by A., the 
trustee, for the amount of the money paid him by D. A. 
can recover from X. the money paid by D. (A;). 

2. D., domiciled in England, is made bankrupt in Lon- 
don. X., a creditor of D.'s, recovers, after D.'s bankruptcy, 
in a Pennsylvanian court, by means of attachment, £100 
due from D. to X. The court has no notice of the bank- 
ruptcy, and there is nothing to show that the court 
intended to give a judgment as to X.'s title, as against A., 
the trustee in bankniptcy. X., on coming to England, is 
sued by A. for the £100. A. can recover the £100 as 
money received to his use by X. (Z). 

3. D., domiciled in England, is made bankrupt in Lon- 
don. After the bankruptcy X., an American creditor, re- 
covers in a Pennsylvanian court by attachment £100, due 
from D. to X; an English creditor, Y., recovers in the same 
court, also by attachment, £50 due to him from D. The 
court has in both cases notice of the bankruptcy, and holds 
that the title of each of the creditors was better than the title 
of A., the trustee in bankruptcy. X. and Y. come to England, 
and A., the trustee, sues each of them for the money ob- 
tained under the Pennsylvanian judgments. A. certainly 
cannot recover the iElOO from X., the American. Possibly 
he can recover the £50 from Y., but this is not certain. 

(») See RvUi at to Immovcabla, App., Note lY. 

{k) Ckmf, judgment of Lord Loughborough in SOU v. Worttoick, 1 H. BL 
665, 689. 

(I) Sill V. Wortwicky 1 H. BL 665, 689 ; PhiUipt y. Hunter, 2 H. BL 402. 
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4. X., the American creditor, under the circumstances 
stated in the last case, attempts to prove under D/s 
bankruptcy for a further sum of £500, due from D. to X. 
He will not be allowed to prove unless he pays over to 
A., the trustee, the £100 recovered. 



Bole 64. Rule 64. — The effect of a bankruptcy in a 

Effect of country where the bankrupt is not domiciled is, as 

pnpu^ in regards his moveables, as follows : 

wh!^ (!•) ^^ *^® bankruptcy takes place in any part 

*»^P* of the United Kingdom 

not domi- ° 

ciied, (i) the bankruptcy has the same effect 

throughout the British dominions as 
it would have had if the bankrupt 
had been domiciled in the United 
Kingdom, i.e., it is an assignment 
to the representative of the creditors 
of all the bankrupt's moveables situ- 
ated, and of all the debts due to 
him, in any part of the British 
dominions ; 
(ii) the bankruptcy is not an assign- 
ment of any moveables of the 
bankrupt's situated, or of any debts 
due to the bankrupt, in any country 
not forming part of the British 
dominions. 
(2.) If the bankruptcy takes place in any 
country not part of the United King- 
dom, the bankruptcy has in England 
the same effect as it would have if the 
bankrupt were domiciled in such 
country (?) 
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It is often assumed, both in works treating of the con- Bauk- 
flict of laws and in legal judgments, that a bankruptcy ^^^ ^^^ 
can take place only under the law of the bankrupt's ^**®" 
domicil. Hence, it is difficult to discover authorities for not 
determining what our courts hold to be the extra-territorial ^°™i<^l<^ 
effect, as an assignment, of a bankruptcy in a country where 
the bankrupt is not domiciled. Under English or colonial 
law, however, a man may apparently be made bankrupt in 
a country where he is not domiciled (n). The inquiry. What 
therefore, arises, what is the effect of such a bankruptcy? territorial 
Eule 64 affords a reply, which, however, is to a great ®^*^' 
extent based on conjecture. 

(i.) The effect of a bankruptcy in any part of the (i) Of 
United Kingdom is, supposing the bankrupt not to be r^ptcy m 
domiciled in the country, e.g., England, where the bank- ^nited 
iiiptcy takes place, different in countries within and 
in countries beyond the British dominions. 

First — The effect of such a bankruptcy throughout the »» British 
British dominions depends on Acts of the Imperial Parlia- 
ment, and is unaffected by the fact that the bankrupt is 
not domiciled in England. The bankruptcy, therefore, is 
an assignment to the trustee of the bankrupt's moveables 
situated in any part of the British dominions, as, for 
example, in Scotland or in New Zealand. 

Secondly. — The effect of such a bankruptcy in any beyond 
country not forming part of the British dominions, " e.g., dominioM. 
Prussia, must depend upon Prussian law, but the proba- 
bility is that foreign courts will not give extra-territorial 
effect to such a bankruptcy. 

(ii.) Suppose that the bankruptcy takes place beyond the !^^ 
limits of the United Kingdom, the question what effect cy beyond 
will be given to it by our courts does not admit of a^^^^^ 
certain answer. The better opinion appears to be that if 
the bankrupt is carrying on business, even though not 
domiciled, in the country where the bankruptcy takes place, 

(») Exparte Oriapin, L. R 8 Ch. 874 ; Ex parU Poical, 1 Ch. D. 609; 
In re Blithman, L. R. 2 Eq. 23 ; ite Davidton's TrtuU, L. R 16 Eq. 383. 

U 
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English tribunals will hold that the representative of Lis 
creditors is entitled to his goods in England (o). 

Bale 65. RuFJE 65. — ^Where there are several bankruptcies 
EflFect in different countries effect will be given, as an 
M^^Uestof assignment of the bankrupt's moveables, to that 
SL^^ bankruptcy which is earliest in date (?) 

^ 1^^* First — ^This Rule certainly holds good when the earliest 
raptoy of Several bankruptcies takes place within the United King- 
United ^^^* ^* ^ made bankrupt in Scotland on the 1st, and in 
Kingdom. England on the 2nd of January. As the Scotch bank- 
ruptcy at once passes to the assignee all the bankrupt's 
property, such property has, when the English bankruptcy 
takes place, already ceased to belong to the bankrupt; 
and the same remark applies in principle to a bankruptcy 
in England prior to a bankruptcy in Scotland, as well as 
to a bankruptcy in Ireland prior to an English or Scotch 
bankruptcy. 
Bank- Secondly. — The Rule probably holds good when the 

beyond earliest of several bankruptcies takes place in a country 
^*^ beyond the United Kingdom, e.g., Prussia. If the bankrupt 
is domiciled there the Prussian bankruptcy has the effect of 
assigning (p) to the foreign assignees what once was the 
bankrupt's moveable property in England ; if the bank- 
rupt is not domiciled in Prussia, and if (which is doubtful) 
our tribunals will give effect at all to a bankruptcy in any 
country beyond the United Kingdom where the bankrupt 
b not domiciled (g), the Prussian bankruptcy will again have 
the effect of assigning the bankrupt's moveables to the 
Prussian assignees. In either case there will not, at the time 
of a later English bankruptcy, be any moveable property 
of the bankrupt on which such bankruptcy can operate. 

(o) Compare Tn re Blithman, L. K, 2 £q. 28, with Me Jkmdmm's TrmU^ 
L. R. 15 £q. 383. 

p) Rule 63, p. 277, ante, 
(q) See Rule 64, p. 288, atUf. 
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CHAPTER XL 



ASSIGNMENT OF MOVEABLES BY DEATH. 



A. — Intestate Succession. 

Rule 66. — The distribution of and succession to ^^^ ^- 
the moveables of an intestate is regulated by the inteatate's 
law of his domicil at the time of his death, without S^buted 
any reference to the law of tou^of 

(1) the place of his birth, or do^d^' 

(2) the place of his death, or 

(3) the place of his domicil of origm, or 

(4) the place where the moveables are, in fact^ 

situated (a). 

" The rule is, that the distribution of the personal estate 
"of an intestate is to be regulated by the law of the 
country in which he was a domiciled inhabitant at the 
time of his death, without any regard whatsoever to the 
place either of the birth or the death [or the domicil of 
origin] or the situation of the property at that time " (b). 
The universal doctrine now recognised by the Common 
" Law, although formerly much contested, is that the suc- 

(o) See 2 Williams* ExecuUn-t (6th ed.), p. 1401 ; SUyry, ss. 480— 482a; 
Bruce v. Brvice^ 6 Bro. P. C. 666 ; Somcrville v. Somtrville, 5 Ves. 749rt; 
Stanley v. Bemes, 8 Hagg. Eoc. 373 ; DogUoni v. Crispin, L. R. 1 H. L. 301. 

(6) 2 WHmam^ Bxecutors (6th ecL), p. 1401. 

U2 
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" cession to personal property is governed exclusively by 
" the law of the actual doraicil of the intestate at the time 
"of his death "(cZ). 

If D., for example, dies domiciled in France, the succes- 
sion to his moveables, even though they may be in fact 
situated in England, is, as far as our courts can control the 
matter, governed by the law of France as it existed at the 
moment of D.'s death. It is to be observed that the 
expression "law of his domicil" means in this Rule 
the rules applicable to the case of the particular in- 
testate by the law of the country where he dies domiciled, 
which in the instance, for example, of an English subject 
dying domiciled in a foreign country, need not be the same 
as the ordinary rules applicable in the case of successions 
to the property of native (egr., French) intestates (c), and 
further, that succession to an intestate is not aflPected by a 
change subsequent to his death in the law of the country 
where he was domiciled (/). 

1. D., a French subject, dies intestate and domiciled in 
England. Succession to his moveables is governed by the 
English Statute of Distributions, without any reference to 
the law of France. 

2. D., a British subject domiciled in France, dies intes- 
tate in London. The succession to the furniture of D.'s 
house in London is regulated by the rules which govern in 
France succession to the moveables of a British subject 
dying domiciled in France. 

3. D., a British subject, dies domiciled in Paraguay. After 
D.'s -death the legislature of Paraguay changes the rules as 
to succession to moveable property. D. leaves moveables 
in England. A. was entitled to succeed to D. s property 

((2) Story y b. 480. The terms '* personal property '* and " personal estate * 
must in these quotations be taken as equivalent to movoables. See Fr^ 
V. Lord Carhery, L. R. 16 Eq. 461 ; In Goods of QaUUi, Ir. L. R. 9 Eq. 
541. 

(e) See 2 WilUamt^ Executors (6th ed.), p. 1401, note (tc), and as to the 
same point in connection with testamentary Buccession, pp. 295, 296, post. 

(/) Lynch V. Government of Paraguay, L. R. 2 P. & D. 268. 
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under the law of Paraguay as it existed at the time of D.'s 
death. B. is entitled to succeed to D/s property under the 
law of Paraguay as altered after D.*s death. The question 
of succession to D.'s moveables in England comes before 
our couiiis after the change in the law of Paraguay. A. 
is entitled to succeed to the moveables {g). 

4. D., a British subject domiciled in Portugal, dies 
there intestate leaving A., an illegitimate son, who, by 
Portuguese law, is entitled to succeed to D.'s property. 
D. leaves moveables in England. A. is entitled to succeed 
to the moveables (A). 

6. D., a man domiciled in Scotland, after the birth of 
his illegitimate son A., marries M., A.'s mother, whereby A. 
is by Scotch law legitimated (i). D. dies intestate, residing 
but not domiciled in England, and leaves goods there. 
A. is entitled to succeed to the goods (A;).* 

6. D., a man domiciled in Scotland, after the birth of 
his illegitimate son A., marries M., A.'s mother, whereby 
A. is by Scotch law legitimated. After the marriage D. 
acquires an English domicil, dies intestate domiciled 
in England, and leaves goods thera Is A. entitled to 
succeed to the goods ? It would seem that he is (i).* 

Rule 67. — Subject to the exception hereinafter Bnie 67. 
mentioned, the law of a deceased person's domicil TeetMy or 
at the time of his death determines vsrhether he gov«ra3 
does or does not die intestate (m). domi^.^* 

[fj) See Lynch v. Qovemmtnt of Paroffuay, L. S. 2 P. & D. 268. 

(A) Dofflumi V. Crispin, L. R. 1 H. L. 801. 

(t) Sea Rule 35, p. 181, ante. 

* i.e., of course to the Hh&re, sapposingy €.0., there are other children) 
which comefi to him under Scotch law. 

(it) See DaihouMU v. McDonaU, 7 CI. k F. 817. 

(0 See SkoUotte v. Young, L. R. 11 £q. iti, in favour of this view ; but 
see contni, 2 Kent (12th ed.), p. 430, note (c). The question, of coutve, must 
be decided according to English law. The doubt at bottom is whether 
English law holds A. for any purpose legitimate. See Legitimacy, App., 
NoteV. 

(m) Sec Rules 68, 69, pp. 294, 298, po«^ 
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This rule is an immediate result of the principle thai 
the validity of a will is in general determined by the law 
of the testator's domicil (n), D., a French subject domi- 
ciled in England, leaves an unattested testamentary docu- 
ment written wholly in his own hand, and signed by himself. 
He leaves no other wilL Our courts decide, looking whdly 
to ordinary English law, that the document is not a will, 
i.e,, that D. dies intestate. 

Excepted Exception. — A person may, under 24 & 25 Vict c 114, not die 
24 & 25 intestate as to moveables within the British dominioBSy 

Vict. though held to be intestate by the law of the country 

wheie he dies domiciled. 

The effect of 24 & 25 Vict. c. 114 (o) is, that in certain 
cases {p) wills are held vaUd by courts throughout the 
British dominions which are not made in accordance with 
the testator's lex domicilii at the time of his death. 



B. — Testamentary Sticcemm. 

(i) Validiti/ of Will. 

^^^ ^' . Rule 68. — ^Any will of moveables whicli is valid 
wiUffood according to the law of the testator's domicil at 
to law of the time of his death is valid (a). * 

tertatop'B ^^' 

domicil Is 

valid. The general principle which governs testamentaiy no 



(n) See Rule 68, pMt, and Rule 69, p. 298, poiL 

(o) See for this Act, Ftyreign WUU Aett, App., Note IX. 

(p) See pp. 803^306, pott, 

[q) i.e., of course valid In England, WiUiami' Siueuiort (6tli ed.), pfk 
850—860. 

* Rules 68—70, pp. 294—808, poH, deal with cases where then has hea 
no change of the testator's domicil between the execution of his will and 
his death. 
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less than intestate succession is, that the law of the country 
in which the deceased was domiciled at the time of his 
death not only decides the course of distribution or succes- 
sion to his moveables, but also regulates the decision as to 
what constitutes his last will, and as to whether and how 
far it is valid, vdthout regard to the place either of his birth 
or of his death, or to the situation of the moveables at the 
time of his death. This principle, which is to a certain extent 
modified if) when the courts have to decide how far a ¥rill 
is invalid here on account of grounds of invalidity arising 
from the law of the testator's domicil, is fully carried out in 
reference to wills valid by that law. The object of our 
courts is to deal with such a will exactly as the courts of 
the domicil would deal with it. Hence, on the one hand,( 
if the deceased is a foreigner dying domiciled in England 
though resident abroad, the will, if it is good according to 
English law, will be held valid here, without reference to 
the law of the country to which he belongs by nationality, 
or where he is resident ; and, on the other hand, if D. is a 
person resident, whether in England or abroad, but domi- 
ciled in a foreign country, our courts will hold valid any 
will of moveables good by the law of the country, 6.flr., 
France, where the testator is domiciled. 

" When it is said that the law of the country of [the 
" deceased person's] domicil (t*) must regulate the succes- 
" sion, it is not always meant to speak of the general law, 
'' but, in some instances, of the particular law which the 
" country of domicil applies to the case of foreigners dying 
" domiciled there and which would not be applied to a 
" natural bom subject of that country. Thus in Collier v. 
" Rimz (w), the testator, an English bom subject, died 
" domiciled in Belgium, leaving a will not executed accord- 
" ing to the forms required by the Belgian law : But by 
"that law, the succession in such a case is not to be 

(0 See, e.ff.. Rule 69, Exceptions 1 and 2, pp. 303, 305, post, 
(u) See for application of same principle to intestate Bucccssion, p* 291, 
ante. 

[x) 2 Onri. 855. 
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" governed by the law of the country applicable to its 
" natural bom subjects, but by the law of the testator's own 
"country: And it was held that the will, being valid 
" according to the law of England, ought to be admitted to 
" probate " (y). 

This distinction between the ordinary law of, eju,^ France, 
and the rule applicable by the law of France to the par- 
ticular case is of special importance as regards the wills of 
foreigners who, though domiciled abroad, make their wills 
and die in England. For continental courts generally, in 
accordance with the maxim locvus regU actum, hold that a 
will is valid which Ls executed according to the formalities 
required by the law of the country where the execution 
takes place. If, therefore, a Frenchman domiciled in France, 
but resident in England, duly executes his will according 
to the English Wills Act, the will, even were it not in 
accordance with the forms required by French law of 
Frenchmen making wills in France, is probably valid 
"according to the law of the testator's domicil," in the sense 
required by the Rule, and, therefore, is to be held valid in 
England (z). 

When once the rights of the parties under the will of a 
person domiciled in a foreign country are determined by 
the courts of that country, English tribunals will follow 
the decision of the foreign court. " When the Court of 
" Probate is satisfied that the testator died domiciled in a 
" foreign country, and that his will, containing a general 
" appointment of executors, has been duly authenticated 
" by those executors in the . proper court in the foreign 
"country, it is the duty of the Probate Court in this 
"country to clothe the foreign executors with ancillary 
" letters of probate to enable them to get possession of that 
" part of the personal estate which was locally situate in 



{y) 1 WUliamt* Executors (6th ed.), p. 353. S(Hi the oWrrations on 
Cottier v. liiras by Lord Wentieydalc in Bremer v. Prccnian, 10 Moore P. C, 
800, 374. Sec also Mattatt v. Afatttisa, 1 ]lo1>ert. 67. 

{x) Compare In Ooodt of Laci'oir, 2 P. D. 94. 
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" England " (a). So, further, the judgment of the court of 
the domicil of the deceased is binding on English courts in 
all questions as to the succession and title to moveables 
where the same questions between the same parties are at 
issue which have been decided by the court of the 
domicil (6). A will, in short, is valid in England which 
either is good by the law of the testator's domicil, or has 
been established as good in the courts of such foreign 
domicil (c), 

1. D., a married woman domiciled in Spain, makes a 
will of moveables situated in England. By the law of 
Spain she is capable of making a will, and her will is good. 
The will is valid here (d), 

2. D., a Frenchman domiciled in France, but resident 
in England, makes a will of moveables in the form required 
by English law. The French courts hold it valid as being 
made in accordance with the lex actus, or in other words 
in accordance with the forms required by the law of the 
place of execution. The will is valid (e), 

3. D., a Frenchman domiciled in France, makes a holo- 
graph will of moveables valid by the law of France, but not 
conforming to the provisions of the English Wills Act, and 
thereby leaves the furniture of D.'s house in England to A. 
The will is valid. 

4. D., a person domiciled in Ireland, makes a will leav- 
ing money in the English funds to A., upon trusts as to 
accumulation which are prohibited by Thellusson's Act, 
3i) & 40 Geo. 3, c. 98, which, however, does not extend 
to Ireland. The will is valid (/). 

{a) 1 Willtams* £xecutori (6th od.), p. 356. 

Andm'ton v. LaneutUie, 2 Sw. & Tr. 24, 9 Moorj P. C. S25. 
{b) Dogliani v. CViVn, L. R. 1 H. L. 301 ; 1 Winiamt* Bxecutors (6th 
ed.), p. 857. 

(c) In Goods ofDeshaU, U L. J. (P. * M.) 58. 

(d) In Ooodt ofMararer, 1 Hagg. 498. 8U>rp, a. 465. 
(f) Seo In Goods of Lacroix, 2 1*. D. 94. 

(/) S«e Prtke v. Lord Carhertjy L. R. 16 Eq. 461. 
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(ii.) Invalidity of Will. 

Kiae09. Rule 69. — Any will of moveables whicli is in- 
vminot valid according to the law of the testator's domicil 
|^^^^^i_ at the time of his death {g) on account of 
to8^^ (1) the testamentary incapacity of the tes- 

dcm^ifa tator(^),or ^ 

(2) the formal invalidity of the will (i.e., the 
want of the formalities required by 
such law) (i)y or 

(3) the material invalidity of the will (i.e., on 
account of its provisions being con- 
trary to such law) (A), 

is (subject to the exceptions hereinafter mentioned) 
invalid. 



(1) T«^ A will executed by a testator who ifl under an incapacity, 
IncaiMMsity 0.^.> on account of infancy, by the law of his domicil, will 
of teautor. ^^^ y^ j^^y ^^^^ ^^ England. This clause of the rule is 

not affected by 24 & 25 Vict. c. 114, and applies as well to 
British subjects as to aliens (2). 

D. is domiciled in a country where the age of majority 
is twenty-five, and where an infant cannot make a will 



ig) See last note on p. 294, ante; and as to effect of dsange of dotnidl, 
pp. 808-^812, pott, 

(A) In Chods of Maratfer, 1 Hagg. 498; <8tory, a. 465, citing La m nm e e j, 
KiUridge, 21 Conn. 682 (Am.). 

(t) 1 ITi^^KifiM' EMcuion (6th ed.),pp. 850-860; Onuguv. Lewim, 8 Cot 
485 ; De Zichy Perrario ▼. Lord Hertford, ibid,, 468, 486 ; Brmer t. 
Freeman, 10 Moore P. C. 806 ; £nohin v. W^He, 10 H. L. C. 1, 81 L. J. 
(Ch.) 402. 

(k) WeiOole, a. 828 ; Whicker y. fftme, 7 H. L, C. 124, 28 K J. (CL) 
896 ; Thornton v. CfurUng, 8 Sim. 810 ; CampbOl v. Btmrfby, Johni. 820. 

(Q In Goode of Biaraver, 1 Hagg. 498 ; Story, e. 465. 
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D., when resident but not domiciled in l^gland, makes a 
will of moveables at the age of twenty-two and dies. The 
will is invalid. 

D., domiciled in England but living in Virginia, makes 
a will when nineteen years of age. The will, though valid 
by the law of Virginia, is invalid here, on the ground that 
an infant is incapable of making a will (m). 

A will, though made by a person capable of making it, P^^i^?*^ 
may nevertheless be invalid for want of some formal of will, 
requisite, e.<7., signature by the testator, attestation by the 
required number of witnesses, and so forth. It may, in 
short, be defective for want (to use the terms of English 
law) of due execution. Such a defect constitutes a formal 
invalidity. 

The question whether a will is duly executed, or, in 
other words, whether it is or is not formally valid, must be 
determined in accordance with the law of the testator's 
domicil. In cases, in short, of testamentary disposition, as 
in cases of intestate succession, the rule of our courts 
(though subject now, as regards formal validity, to con- 
siderable exceptions (n) ) is to look to the law of the 
testator's domicil. This, it should carefully be noted, is 
still the rule. It applies to all wills, whether of British 
subjects or of aliens, which, for whatever reason, do not 
fall within the hereinafter enumerated exceptions (o). 

1. D., an American citizen domiciled at New York but 
resident in England, makes his will while in England 
according to the formalities required by the English Wills 
Act. The will is invalid according to the law of New 
York for want of publication (p), D.*s will is invalid. 

2. D., an American citizen domiciled at New York, 



(ill) Rtviud Codt of Virginia, 224, cited 4 Kent (12th ed.), p. 506, note (<;). 

(tt) See pp. 303—306, jpost, 

(o) See, t,g,t In Goods of Laeroix, 2 P. D. 94 ; but note that the "law 
** of the testator'a domicil '* means, bb already explained (see pp. 296, 296| 
ante), the law or role applicable to the particular case. 

{p) See 4 Kent (12th ed), p. 615, note (6), and New York Bevittd SUUuteif 
Part II., cap. vi, a. 85. 
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executes when in France a holographic will valid by the 
law of France, but not attested as required by the law of 
New York. D. leaves moveable property in England. D. s 
will is invalid. 

3. D., a British subject bom in the Mauritius, comes to 
England and there acquires a domiciL D., whilst in 
London, executes a will of moveables in England according 
to the forms required by the law of Mauritius, but not 
according to the English Wills Act The will is invalid (9). 

4. D. is a naturalised British subject resident in England, 
but domiciled from birth in one of the United States. D., 
retaining his American domicil, makes, whilst on a visit to 
Prussia, a will, which is made according to the formalitaes 
required by the English Wills Act, but not according to 
the formalities required either by the law of D.'s domicil 
or by Prussian law. D.'s will is not valid here (r). 

1^)^" A will made by a person under no t^estamentary in- 
invalidity. Capacity («) and duly executed (or formally valid (<) ) may, 
nevertheless, be invalid, or wholly or in part inoperative, 
because it contains provisions to which the law will not give 
effect. Thus, English law prohibits bequests upon trust for 
accumulation beyond certain periods (u); the law of France (f), 
as of Scotland (a;), invalidates bequests of more than a 
certain proportion of the testator's property in derogation 
of the rights of his widow or children; the law of Louisiana 
makes void a bequest for charitable purposes to an un- 
incorporated body of persons (y). Such invalidity arising 



(9) Remark that this will does not come within Exception 1, p. 303, jm»<, 
or within Exception 2, p. 303, j}o«& 

(r) Such a will bein^ invalid by the law of D.'b domioil falls within 
Hule 69, and does not fall within either of the Exceptions. See Fmrign 
wait AeU, App., Note IX. 

(<) See p. 298, anU. 

(0 See p. 299, atUe, 

(u) Thellusson's Act, 39 k. 40 Goo. 3, c. 98. 

(v) See Thomion v. Carlinff, 8 Sim. 310. 

(r) Conf. Khicler v. Uwmt, 7 BL L. C. 124, 28 L. J. (Ch.) 396. 

(^) See Scotch case, Boe v. Ande ton (7th March, 1862), 24 D. 862. 
Compare 2 Williamt* £jcecuU>ri (6th ed.), p. 981, 
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from the nature of the bequest is termed material or 
intrinsic invalidity, and whether a will is or is not void 
wholly or in part on account of such material or intrinsic 
invalidity depends upon the law of the country where the 
testator is domiciled. Thus, where D., a British subject 
domiciled in France, made a disposition of his moveable 
property, which, though valid by the law of England, was 
invalid by the law of France, the will was held in- 
operative (z), 

Mor is the effect of the material invalidity of a will 
affccteil, at any rate where there is no change of domicil, 
by the Foreign Wills Act, 24 & 25 Vict. c. 114(a). 
That Act makes wiUs formally valid, and, therefore, 
admissible to probate, which might otherwise be bad for 
defects of form ; but even when a will has been admitted 
to probate in solemn form, and, therefore, must be held 
not defective as to its formal requisites, it is, in so far as 
its provisions contravene the law of the testator's domicil, 
treated here as inoperative, and the persons obtaining 
probate will be held by the courts to be trustees for 
those who would be entitled to succeed to deceased's 
property, if (as far as the inoperative provisions go) 
he had died intestate. Where D., domiciled in France, 
made a disposition of his moveable property invalid by 
the law of France, and probate of the will was granted to 
the executor, it was held that the executor was bound to 
carry out the provisions of the will in conformity with the 
law of France, i,e., to treat as inoperative the directions 
which contravened French law (6). Where a will was 



(2) 7%arnlon v. Curiing^ 8 Sim. 310. 
Camipbdl ▼. Btaufoy, Johnson 820. 

Soo Whicker v. Hume, 7 H. L. C. 124, 156, 157. 

These cases were no doubt dedded in reference to the law as it stood 
before 1861, bnt (at any rate, when there is no change of domicil) the Act 
of 1861 does not, it is submitted, affect the matter. 

(a) See Foreign WiUs Ada, App., Note IX. 

(6) rAof'itton V. Curling, 8 Sim. 310. 
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admitted to probate in Bolemn form — ^but there was a 
doubt whether the provisions were valid according to the 
testator's lex domicilii — ^the law was thus laid down. 

*' A probate is conclusive evidence that the instrument 
"was proved testamentary according to the law of Uu> 
" country. But it proves nothing else. This may be iUus- 
" trated in this way. Suppose there was a country in which 
" the form of a will was exactly similar to that in this 
" country, but in whicl^no person can give away more than 
" half his property. Such an instrument made in that 
" country by a person there domiciled when brought to 
*' probate here would be admitted to probate as a matter of 
" course. Probate would be conclusive that it was testamen- 
'' taiy, but it would be conclusive of nothing more, for after 
'* that there would arise the question, how is the court that 
*' is to administer the property to ascertain who is entitled to 
" it ? For that purpose you must look beyond the probate 
'' to know in what country testator was domiciled, for by 
'* the law of that country the property must be administered. 
" Therefore, if the testator in the case I have supposed had 
"given away all his property consisting of £10,000, it 
" would be the duty of the court that had to construe the 
"will to say that £5000 only can go according to the 
" direction in the will, the other £5000 must go in some 
" other channel " (c). 

1. D., a British subject domiciled in England, but 
resident in France, makes a will, leaving his moveable 
property to trustees upon trusts for accumulation beyond 
the period allowed by Thellusson's Act. The will, in 
whatever form it is made, is as regards such trust 
invalid ((2). 

2. D., a British subject domiciled in France, makes a 
will while in England containing provisions in contraven- 
tion of French law. The will is made in the form required 



(c) Whicker v. HutM, 7 H. L. O. 124, 166, 157, per Lord CranwriM; 
Conf. judgment of Lord WeruicydaU, ibid., 165, 166. 
id) Frche v. lord Carbcryy L. R. 16 Eq. 461. 
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by French law. It is here inoperative as regards such 
provisions (e). 

Exception 1. — ^Every will and other testamentary instrument ^"1* "*^« 

made out of the United Kingdom hy a British suhject shall United 

as regards personal estate he held to he well executed for ?^^®?\ 

- by Hnnsh 

the purpose of heing admitted in England and Ireland to sabject in 

probate, and in Scotland to confirmation, if made according ^Shm^ 

to the forms required o^evt or 

(1) hy the law of the place where the same was made : (?) l*w of 

^ ' •' *^ domicil of 

• or origin. 

(2) hy the laws then in force in that part (if any) of the 

British dominions (/) where the testator had his 
domicil of origin (^). 

A will within this exception must be, firstj a will " made 
''out of the United Kingdom" (A); secondly, a will ''made 
by a British subject"; thirdly, a will of "personal estate" (i). 
When these conditions are fulfilled, a will (though not 
duly executed according to the form required by the law 
of the testator's domicil) will be held to be " well executed 
" for the purpose of being admitted to probate " (i.6., for- 
mally valid) though not made in accordance with the law 
of the place where the testator is domiciled, if executed 
according to either of the forms specified in the exception. 

The following examples illustrate the effect of the 
exception as regards the wills of British subjects. 

D., an Englishman domiciled in England, goes for 1. Fonn of 

(0 Thornton v. Curling^ 8 Sim. 310. 

(/) See In Goods of Lacroix, 2 P. D. 94. 

(ff) This ezoepttmk gives the sobstance of 24 k 25 Viet c. 114, a. 1, as 
fMT M it beus on the present point. The ports of the section which refer 
to » ehange of domidl, or to » will made in accordance with the testator's 
Ux domicilii, are omitted. For the words of the section, see the Act Itself, 
Foreign WWjs AcU, App., Note IX. 

(4) For meaniog of United Kingdom and British dominions, see p. 88, 
ante, 

(t) The term " personal estate " certainly includes, with very insignificant 
exceptions, all moveables. It is a question whether, as used in 24 d& 25 
Vict c. 114, it does or does not include leaseholds. See Foreign WiUeAcis, 
App., Note IX. 
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place of a few hours to Boulogne. Whilst there he executes a 
will of all his personal property, in accordance with 
the forms required by the law of France. The will, 
though not conforming to the Wills Act, 1 Vict, c, 2G, ib 
valid. 
2. Form D., a British subject domiciled in Germany, is a native 
by Uw of of ^he Mauritius, where he has his domicil of origin. D., 
domicU of when travelling in Denmark, makes a will of all his per- 
sonal property, according to the form required by the law 
of the Mauritius. The will is vaUd here, even though not 
made in accordance with the forms required either by the 
law of D.*s domicil (Germany), or by the law of the country 
(Denmark) where the will is made. 
Brittth As the Foreign Wills Act (24 & 25 Vict. c. 114) docs 

when not ^^^ invalidate a will made in any form which would be 
K*^'^ valid independently of the Act, a British subject can still 
hu choice make a valid will by following the form required by the 
forma^ law of his actual domicil. Hence, a British subject may 
possibly, when residing out of the United Kingdom, have 
a choice of three different forms, according to any one of 
which he may make a will of moveables which will be held, 
as far as form goes, valid in England. Thus D., a British 
subject bom of Canadian parents, has a Canadian domicil 
of origin, and is actually domiciled in Germany. At the 
moment of making his will he is travelling in Italy. He 
may make a valid will of moveables in any one of three 
different forms, viz., the German form (Ux domicilii), the 
Italian form (lex actus), the Canadian form {lex domicilii 
oinginis), 
""t^^a^d ^^' however, D. is a TuUuiXLliaed subject, his will, if 
British made only in accordance with the form required by 
subject, ^j^^ 1^^ ^£ ^j^g place where he has his domicil of 

origin may very well be invalid. D., for example, 
is a Frenchman whose domicil of origin is French. 
He becomes a British subject by naturalisation. He 
is domiciled in Massachusetts, and is resident at 
Berlin, where he makes his will in accordance with 
the forms required by the law of the place where he 
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has his domicil of origin, viz., France, but not in accordance 
with the forms required by the law of Prussia. D/s will 
is invalid. It is not made according to the forms required 
by the law of the country where he is domiciled (Massa- 
chusetts). It is not made according to forms required 
by the lex ctdus (Germany). It is made according to the 
forms required by the law of the place where D. has his 
domicil of origin (France), but this place is not ** part of 
" Her Majesty's dominions." 

If, indeed, the law of Massachusetts held such a will 
vaUd when made by a British subject (k), it might be good as 
being made in accordance with D.'s lex domicilii, but it 
may pretty confidently be assumed that the courts of Mas- 
sachusetts would not hold the will valid, and that, there- 
fore, it would not either under Rule 68 (I) or within the 
exception under consideration be held valid in England. 

Exceptiofi 2. — Every will and other testamentary instrument Will made 
made within the United Kingdom by any British subject ^^^ 
shall as regards personal estate be held to be well executed, within 
and shall be admitted in England and Ireland to probate, xkis^m 
and in Scotland to confirmation, if tbo same be executed in aocord- 
according to the forms required by the laws for the tune ^^ 
being in force in that part of the United Kingdom where 
the same is made (m). 

A will within this exception must be, first, a will " made 
" within the United Kingdom ; " secondly, the will of a 
" British subject " ; thirdly, a will of " personal estate," If 
these conditions are satisfied a will (though not duly 
executed according to the law of the testator's domicil) will 



{k) See In Goods of LacroiXf 2 P. D. 94, where » wiU made by a French- 
man, nalnralieed in England but domiciled in France, was, though made in 
the English form, held raUd on the ground that the French courts {lex 
domicilii) held such a wiU good in the case of a British subject. 

(Q See p. 294, anU. 

(m) Substance of 24 ft 25 Vict. c. 114, s. 2. See for the whole of the 
section. Foreign WUU AcU, App., Kote IX. 
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be held to be well executed, and will be admitted to pro- 
bate (i.e., will be held formally valid) if executed " accord- 
« ing to the fonns required by the laws for the time being 
" in force in that part of the United Kingdom where the 
"same is made." Thus, a British subject may. when within 
the United Kingdom, make a will which will be held duly 
executed if he makes it either according to the form re- 
quired by the law of the country where he is domiciled, 
6.^., Mauritius, or according to the form required by the 
law of the country where the will is made, 0.^., Scotland. 

A will, it should be noticed, which falls within these 
exceptions, though it must be held by an English court to 
be duly executed, or free from any formal defect, may still, 
as before the Act of 1861, be invalid, either becaut^e the 
testator is, according to the law of his domicil, incapable 
of making a will, or because the will is materially invalid 
or inoperative as containing provisions contravening the 
law of the testator's domicil. 



(iii.) Interpretation of Will, 

^^^ ^^' Rule 70. — S ubject to the exception h ereiiiafter 
Inter- mentioned, a will of movea-bles is^ in general, to 
ofwflL be interpreted with,-Xefei »no o t O '>die law of the 
testator's domiciL 



^.- "■ 



This rule bears upon two somewhat different cases. 

First — ^Where the testator uses technical terms of law, 
and these terms have by a rule of law a definite meaning 
attached to them by the law of his domicil, his will must 
be interpreted with reference to such rule of law. 

Secondly, — Where he uses terms the meaning of which Ls 
not governed by a rule of law, such as names of measures, 
weights, money, &c., it is reasonable to presume, in the 
absence of ground to the contrary, that he meant the 
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measures, weights, &c,, known by these names in the 
country where he was domiciled. 

Except, however, in the cases in which the construction 
of a will is governed by an absolute rule of law, the maxim 
that the terms of a will should be construed with reference 
to the law of the testator's domicil, is a mere canon of 
interpretation, which should not be adhered to when there 
is any reason, from the nature of the will, or otherwise, to 
suppose that the testator wrote it with reference to the 
law of some other country. 

Exception. — ^Where a will is expressed in the technical terms of WiU ex- 
the law of a country where the testator is not domiciled FlS^ci'* 
the wUl should be construed with reference to the law of language 
that country. nit""''*'^ 

testator's 

There are, at least, two different cases to which thedomica 
principle of this exception applies (o). 

First. — When a will is expressed in the technical terms 
of the country where it is executed, the presumption is 
that the testator had reference to the law of the place of 
execution, and the will, therefore, should be construed 
with reference to that law (p). Thus D., domiciled in 
England, but living in France, executes a will there in 
French, which is expressed in all the technical terms of 
French law. Such a will ought, it is conceived, to bo inter- 
preted with reference to French law. 

Secondly. — When a will is expressed in the technical 
terms of the country where it is to be carried into effect, 
the presumption again is that the testator had reference to 
the law of the country where the will was to be carried 
into effect, and the will, therefore, should be construed 
with reference to that law. 

Thus D., an Englishman domiciled in France, executes 
a will there, leaving his money on English trusts to be 
executed in England. The will is expressed in the technical 

(o) See 1 MeLartn, ss. 63, 67. 

(p) im. 

X 2 
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terms of English law. There cannot, it is conceived, be a 
doubt that the will must be interpreted with reference to 
English lawfj). 

(iv.) Effect of Change of Testatm^'s Domicil of let 

Execution of Will. 

Bide 71.^ Rule 71. — Subject to the possible exception 
Effect of I hereinafter mentioned, no will or other testamentary 
doSS. I instrument shall be held to have been revoked or 
I to have become invalid, nor shall the construction 
thereof be altered by reason of any subsequent 
change of domicil of the person making the 
same (r). 

A testator may execute his will when domiciled in 
France, and may die when domiciled in England. If this 
is so, the question arises whether the vahdity of the will 
depends on the law of France, or on the law of England. 
It is to a case of this kind that the present rule applies. 
The rule which reproduces the third section of the Foreign 
Wills Act, 24 & 25 Vict c. 114, embodies a change in the 
law. 

Up to 1861 our courts seem to have held («) (as appears 
still to be maintained by the courts of those parts of the 

(9) 1 McLaren^ s. 68, and (Scotch casefl) Cameron ▼. Matkk^ 19 May, 
1831, 9 Sh. 601; NorUm v. Memiei, 4 Jane, 1851, 13 D. 1017. 

(r) Foreign Wills Act, 24 & 25 Vict, c 114, 8. 3. 

I have assamed that this section of the Act applies to the wills of aliens 
no less than of British subjects. This is not certain, as it may be argued 
from the title and the other sections of the Act, that the third section, 
though general in its terms, applies only to the wills of British subjects. 
The interpretation, however, I have put upon the third section is consistent 
with its language, and is, I believe, correct. See, for summary statement 
of effect of change of domicil, note [k) at end of chapter, p. 816 jnmI 

(f) The law before 1861 as to the effect of a change of domicil on the 
validity of a will was not free from doubt Compare Story, s. 479^, with 
WesUake, s. 826. 
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TJnited States where the English common law prevails (a) ) 
that a will invalid in point of form by the law of the 
country where the testator dies domiciled is to be held 
invalid, even though perfectly valid according to the law 
of the place where the will was executed. Thus, if D. I 
made, while domiciled in France, a holograph will in the / 
form required by the law of France, but not duly executed/ 
according to the English Wills Act, and afterwards diedi 
domiciled in England, his will was before 1861 held invalia 
here (Q. The enactment embodied in the rule was passed 
to remedy the inconveniences or remove the doubts arising 
from this state of the law. 

As the Foreign Wills Act, 24 & 25 Vict. c. 114, applies 
to all wills made by persons who die after 6th August, 
1861, and as the third section of the Act applies to the 
wills both of aliens and of British subjects, it is clear that 
a will made by a person capable of making it by the law 
of his domicil at the time of its execution, and made in the 
form required by such law, will not now be treated by any 
English court (a) as invalid, either because the testator was 
under a testamentary incapacity by the law of the place 
where he died (in which case the law seems to have been 
the same before the Act as it is now), or because the will 
is not made in the form required by the law of such place. 
It is also clear that all questions of interpretation must 
be dealt with exactly as they would have been dealt with 
had the testator not changed his domicil. 

1. D., when domiciled in France, makes a holograph 
will of moveables valid by the law of France, but not signed 
by the witnesses required by the English Wills Act. D. 
afterwards becomes domiciled in England and dies there. 
D.'s will is valid. 

(f) See <8itory, 8. 479^, dtfng NaJti v. Cwm, 10 Mus. 543. See Duptit v. 
WurU, 58 N. Y. 556 ; MovJIirit t. HuiA, 23 N. Y. 394. 

(0 In the convene case of an Knglishman making his will in England 
and dying domiciled in France inconvenience would not arise, since con- 
tinental courts maintain the principle 2octM rtgit adWKi^ or, as applied to the 
present case, that a will is formally valid if made according to the forms 
reqnired by the law of the place of execution. 

(u) or by any court throughout the British dominions. 
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2. D., a married woman, makes a will of moveables in 
Massachusetts, where she has testamentaiy capacity. Her 
hushand, who, at the time of the execution of the will is 
domiciled in Massachusetts, afterwards settles with his wife 
in England and acquires a domicil there. While he is so 
domiciled his wife dies. Her will is valid. 

3. D., a man domiciled in Scotland, makes a will of 
moveables there and then marries. After his marriage D. 
becomes domiciled in England. By the law of England a 
marriage revokes a will made before marriage. By the law 
of Scotland marriage does not revoke a will made before 
marriage. D. dies domiciled in England. D.'s will is 
valid (pi). 

How far Qv£8tion. — Can a will, which is invalid hy tiie law of 
domiS*^ ^^ ^t(^tor'8 domicil at the time of its eoeectUion, be 
may make rendered valid by his svhsequ/ent change of domicil f 

As we are concerned only with the rules of law applied 

by English courts, the question raised is, whether our 

courts will or will not, under all circumstances, hold a will 

invalid because it was invalid by the law of the testator's 

domicil at the time of its execution? This inquiry can 

arise only on the supposition that the will, though invalid 

by the law of the testator's domicil at the time of itfl 

execution, would be (but for the possible effect of that law) 

valid by the law of the testator's domicil at the time of 

death. 

Probable The answer to the inquiry, granting the existence of 

nuestioJ!!^ this supposed state of facts, is in no way affected by the 

Foreign Wills Act, 24 & 25 Vict. c. 114, and is probably 

different according as the testator dies domiciled in England 

or in a foreign country. 

1. Wbere First — Where the testator, having made his will in 

donUciied another country, dies domiciled in England, the view our 

in Eng- courts will take of the will depends, it is conceived, on 

the cause of its invalidity under the law of the testator's 

domicil at the time of execution. 

(«) In GoodiqfReid, L. R. 1 P. ft H. 74. 
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The capacity of a testator to make a will must be deter- 
mined by the law of his domicil at the time the will is made. 
" The law of the actual domicil of the party at the time of 
" the making of his will or testament was," it has been laid 
down on high authority, " to goveni as to that capacity or 
" incapacity *' (y). Hence, if the testator is incapable of 
making a will by the law of his domicil at the time of its 
execution, his will must, it would seem, be invalid at the 
time of his death. D. is domiciled in a country where 
infancy ends at twenty-five, and infants are under testa- 
mentary incapacity. D. makes a will at the age of twenty- 
two, and when twenty-five acquires a domicil in England, 
and dies there. D.'s will would probably be held invalid 
by our courts. 

The form of a will is perhaps to be determined by the 
law of the testator's domicil at the time of his death (0). 
If, therefore, the will was invalid only for want of the 
form required by the law of the testator's domicil at the 
time of its execution, the will might perhaps, under the 
circumstances supposed, be held valid. D., domiciled in 
Italy, executes a will according to the forms required by 
the law of England, but not in accordance with the for- 
malities required by the Italian law. D. becomes domiciled 
\Vl England and dies there. The will is possibly valid (a). 

The material or intrinsic validity of a will depends on 
the law of the testator's domicil at the time of his death. 
There is a universal agreement in referring to the law 

of domicil at death, as opposed to that of the domicil 
" when the will was made, all questions of its intrinsic 

validity: sus of the proportion of his estate of which the 



u 
it 

€€ 



(y) SUny, 8. 465. Approved by PItiUimore, s. 863. See, however, Savignpf 
B. 377, pp. 232—235. 

(z) {.€., where^ as in the case under conBideration, 24 & 25 Vict, c 114 
does not apply. 

(a) That this would be the view taken by English courts seems to be in- 
directly shewn by 24 ft 25 Vict c. 114,88. 1 and 2, under which the validity 
of a will made by a British subject is certainly as to form independent of 
the law of Us domicil at the time of the execution of the will. 



312 ASSIGNMENT OF MOVEABLES BY DEATH. 

m 

" testator may dispose, legUim, disherison of natural Leirs 
" by simple pretention, and so forth " (a). 

If, therefore, the will was invalid or inoperative acoonl- 
ing to the law of the testator's domicil at the time of its 
execution on account of material invalidity, ie», on account 
of its provisions, but the provisions of the will are not 
opposed to the law of the testator's domicil at the time of 
his death, the will is valid. D., a Frenchman domiciled 
in France, makes a will devising his moveable property in 
a way prohibited by the law of France, but not prohibited 
by the law of England. D. becomes domiciled in EIngland 
and dies there. The will is valid. 
2. Where Secondly. — ^Where the testator, having made his will, 
diesdomf- then, after a change of domicil, dies domiciled in a 
*^^®f, foreign country, the effect of a change of domicil in 
making the will valid will depend wholly on the law of 
the country, e.g,, France or Scotland, where the testator 
dies. If on any ground the will is good by French or 
Scotch law, it will be treated as valid here. 

Material Exception, — A will which is invalid on account of material in- 
aooording Validity accordbg to the law of the testatoi^s domicil at the 

to law of time of his death is invalid, although it may have been 

domicil at ^^^^ according to the law of the testator's domicil at the 

time of time of its execution (Tj. 

death. ^ ' 

This exception is open to some doubt, as it depends 
upon the interpretation to be put upon 24 & 25 Vict 
c. 114, s. 3. The words of that section are very strong, 
and may be taken to mean that a will which would have 
been operative if the testator had died domiciled in the 
country where the will was executed shall not be rendered 
invalid or inoperative by any subsequent change of domicil ; 
but probably the Act does not refer to material invalidity, 
and a will which is wholly or in part invalid or inoperative 
on account of its provisions being opposed to the law of 
the testator's domicil at the time of death will, since as 
before the Act, be in so far invalid or inoperative, 

(a) Wesllake, i. 828. 
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D., when domiciled in Ireland, makes a will leaving 
money in the funds on trusts as to accumulation which 
are opposed to Thellusson's Act. D. becomes domiciled in 
England and dies there. The bequest is invalid (&). 

C — Administration. 
KuLE 72. — T he admj ni^t^^^^^'^^ ^^ ^^^ TYiAv^aVil/>a suie 72. 



of an inf ftfltftteor teat^tf^r la gnvomnri Tij f Iwar law AdminiH- 

of the country where the moveaililfia »arft m fact ^SSod 
gitualed^^7^"^ii<if«} and not^jr th^ ..law of the ^' 
dec^ised person's dojmic il (c ). 



Ux 
tUua, 



The right to succeed to the moveables of an intestate or ^ht of 
testator is in general governed by the law of his domicil (d), J*"^®" 
but the administration of his moveable property is lex domi- 
governed wholly by the law of the country, where possession JjJ^iJJ^^ 
of the property must be taken under lawful authority (e), tion on Ux 
that is, by the law of the place where the moveables are Hence, 
situated (lex sitiis). From the effect to be given to the 
law of a deceased person's domicil, as governing the right 
to his moveables, combined with the principle that all 
matters of administration are governed by the law of the 
country where the moveables are situated, the following 
results, in reference to the administration under English 
law of the moveable property of a person dying domiciled 
in a foreign country, may be deduced. 

(1.) No one can lawfully deal with the moveables of a (d foreigrn 
deceased person in England who has not obtained Endish wpreaent**- 

« 1 . . . i-« T 1 n T tive cannot 

letters of admmistration, or an English grant of probate, m such 

(&) Conf. Frtke v. Lord Carhery, L. R. 16 Eq. 461. 

(r) Seel WiUiami* ExectOors (eiti ed.), ^ il5; 2 Winiamtt £xecu(or8,U0Z, 

Story, B. 512. 

PretUm v. Lard MdviUe, 8 CL & F. 1. 

Bnohin r. WyUe, 10 H. L. C. 1, 10. 

Partwgion v. AUomty-GenmU^ L. R. 4 H. L. 100. 
{d\ See Rules 66—71, pp. 291—313, ante. 
{€) 1 WUIiamt' Executors (6th ed), pp. 416, 416. 
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deal with Henoe the representative, under foreign law (who may be 
S*E^-^ shortly termed the foreign representative), of a peison 
land ; dying domiciled abroad has no legal right to deal with 
moveables in England until he has taken out letters of 
administration or obtained probate here (/). 
(2) move- (2.) The moveable estate in England of the deceased 

able estate ... 

in Eng- person must in all cases be administered in the mode pre- 
^^.*? ^ scribed by the law of England. Thus the person to whom 
stered ac- administration is granted by the Court of Probate is by 
Eng^^ statute bound to administer the estate and pay the debts 
rules of of the deceased. The letters of administration direct him 
tration ; to do SO, and he takes an oath that he will well and truly 
administer all the goods of the deceased as far as his goods 
extend, and will exhibit a full and true account of his 
administration. These duties must be performed no less 
in the administration of the estate of a person who has 
died domiciled in a foreign country than in the adminis- 
tration of the estate of a person who has died domiciled in 
England (g). 
iBtetiGnln ^'^ When the foreign representative of a person dying 
general domiciled abroad has established his title under the law 
^1^ of the foreign domicil to represent the deceased, Knglish 
representa- tribunals will in general grant to such representative 
Bon domi- English letters of administration, so as to enable him to 
^road • S®^ possession of the deceased's moveables in this country, 
and will, at the same time, revoke any grant of adminis- 
tration which has been made to other persons in England. 
The principle, in short, of our law with regard to a deceased 
foreigner's moveables in England is, that while in adminis- 
tering the deceased person's estate the English rules of 
administration must be followed, all matters touching the 
right of succession to his estate must be determined by 
the law of his domicil, and ought, as far as possible, to .be 



(/) iVetfcMi V. Lwd MdviUe, 8 CL & F. 1. Compare, however, ab to the 
efifect in England of Scotch confirmationB, 21 & 22 Yict c l>6, a. IS^ and 
of Irish probates, 20 & 21 Vict c. 79, a. 95. 

ig) 1 WHUam' Exeeutan (6th ed.), p. 416. 
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left to the decision of the court of his domicil. Thus, 
all questions of testacy or intestacy belong to the judge 
of the domicil. It is the right and duty of that judge to 
constitute the personal representative of the deceased. 
To the court of the domicil belong the interpretation and 
" construction of the will of the testator. To determine 
" who are the next of kin or heirs of the personal estate of 
" the testator is the prerogative of the judge of the domicil. 
" In short, the court of the domicil is the /orwm coruywraus 
" to which the legatees under the will of a testator, or the 
persons entitled to the distribution of the estate of an 
intestate, are required to resort " Qi). These expressions 
of Lord Westbury must, however, be understood in a 
restricted sense. While English courts, from obvious 
motives of expediency, hold it on the whole best that 
rights under the law of a deceased person's domicil should 
be decided by the court of the domicil, the only point of 
principle is that these rights should be determined in 
accordance with the law of the domicil, and a court of this 
country in which an administration suit has been instituted 
must, it is apprehended, unless the point in dispute has 
been already decided by the court of the domicil, determine 
for itself what, accordiTig to the law of the domicil, is the 
true construction of a foreign testator's will, and what are 
the rights of the parties claiming to be interested in the 
estate of a testator or intestate domiciled in a foreign 
country (i). 

(4.) When all the other duties of administration, such (4) English 
as the payment of a deceased person's debts, are performed, J^^" ^ 
the final duty of the administrator is to distribute the distribute 
surplus of the deceased's moveable property amongst the to persons 
persons entitled to it. In the case of a deceased person entitled 

^ ^ under law 

dying domiciled abroad, the duty of an English adminis- of domicil. 



(h) Enohin v. Wylie, 81 L. J. (Ch.), 402, 405, per Lord Wutbury, 

{%) See in reference to the expressions of Lord Wesibwry in Enahin v. 

WfHe, 81 L. J. (Ch.) 402, 405; 1 WiUiamt* ExeeiUors (6th ^), p. 657, 

note (<). 
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trator is either to distribute the surplus among the persons 
beneficially entitled to it according to the law of the 
domicil, or to remit it to the representative of the deceased 
under that law, to be so distributed by him (i;). 



{fc) Changi or Tbstatob*s Domicil aitkb ExBcunox or Will.— TIm 
effect of such chaoge in respect of teBtamentary capacify, f omul validit j, aad 
material validity, may be thus summarised : — (1) TVjCaMcalary ee^NidiCyor ••- 
capaeUjf, depending on the law of the testator's domicil at the time of execofc- 
ing the will, is unaffected by his change of domicil {Stoiy, s. 465 ; 24 & 25 
Vict c 114, s. 8). (2) The formal validity of a wiU is in general nnafffwted 
by a change of domicil (24 ft 25 Vict c 114, s. S), but poMibly a win ia 
aooordance with the forms of the testator's domicil at his deaik nay he 
valid though not in accordance with the forms required by the law of the 
testator's domicil at the time of its execution (see p. 811, <mU), (3) The 
fiuUeriai validity of a wiU d^iends wholly on the law of the testator's 
domidl at the time of his death, and may therefore be affected by a dia^ge 
of domicil (see pp. 310, 312, ante). 
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CHAPTER XII. 

LEGACY AND SUCCESSION DUTY (o). 

Rule 73. — The right of the Crown to legacy SuieTS. 
duty or to succession duty in respect of a deceased Legacy or 
person's moveables, wherever actually situated, J^^^^^^ 
depends, in general, upon the domicil of the de- S!^^^°" 
ceased person at the time of his death (6). penon's 

*^ ^ ' domicfl. 

The Acts creating legacy duty (c) and succession LUhiiity 
duty (f/) impose a tax on the property of deceased persons Jl^n^Q^**" 
at the moment of its devolution. The general rule is that dumicil. 

(a) llanum (3rd e<l), pp. IG, 17, 22, 219—227. 

Flood, pp. 610—616. 

/iifvirinn, IC. ft J. 151. 

AUomey-Omeral v. Forbet, 2 CL ft F. 48. 

Thornton v. AdvoeaU-General, 12 CI. ft F. 1. 

Re Lovelace, 4 De G. ft J. 840. 

In re Capdeviellc, 2 H. ft C. 985, 33 L. J. (Ex.) 306. 

In re Badart*t TruH», L. R. 10 Eq. 288. 

In re Wallop* i TrutU, 1 l>e 6. J. ft S. 656, 33 L. J. (Oh.) 351. 

Wallace v. AUomey-General, L. B. 1 Ch. 1. 

Lyall y. LyaUy L. R. 15 £q. 1. 

AUomey-Oeneral v. CampbtU, L. R. 6 H. L. 524. 

Me CigaUCe TnuU, 7 Ch. D. 351. 

Thompnn v. Birchy cited Hanwn (3rd ed.), p. 226. 
(h) See In re Ewin, 1 C. ft J. 151 ; AUorney-General v. Napier, 6 Ejl 
217, 20 L. J. (Ex.) 173 ; Thornton v. AdvocaUGeueral, 12 CL ft F. 1 ; 
WaUaee v. AUorney-General, L. R. 1 Ch. 1. 

(r) For ma account of theiie Acts see Hamon (3nl ed.), pp. 9 — 15. As 
regards Great Britain the Duty depends on 36 Geo. 3, c 52, and 55 Geo. 
3, c. 184. As regards Ireland the Legacy Duty depends on other Acts, as 
to which see Hanson (3rd ed.), pp. 40 — 42. 
<rf) 16 ft 17 Vict. c. 51. 
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if the deceased owner dies domiciled in the United King- 
dom his moveable property is chargeable with one or other 
of these duties, and that on the other hand, if he does not 
die domiciled in the United Kingdom, his moveable 
property is, in general, not chargeable with either of these 
duties. The rule that liability to duties of succes^on 
(whether in the form of legacy or of succession duty) 
depends on the deceased owner's domicil, has received at 
least three different explanations. 
First ex- Fivd, — ^The rule is justified or explained by reference 
Pj^?^- to the doctrine Trwbilia sequuntur personam (e). Acts of 
9equuiUur Parliament, it is said, are meant to impose duties on 
perionam. ^j^^^Q^y situated within the United Kingdom ; but move- 
able property is (by a fiction of law) considered to be 
situated wherever the owner is domiciled. If, therefore, 
the owner is domiciled within the United Kingdom, his 
moveables are situated in the United Kingdom, and, there- 
fore, are subject to duty. If the ovmer is not domiciled in 
the United Kingdom his moveables are not situated there, 
and are not subject to duty. 

This view does not really, it is conceived, explain the 
matter calling for explanation. For the point to be made 
clear is, why it is that in a particular case moveables are 
treated as subject to the law not of the countiy where thiy 
are situated, but of the owner's domicil, and the maxim 
Tnobilia eequv/ntur personam being merely a short form of 
stating the fact that moveables are for some purposes 
treated, whatever their actual situation, as subject to the 
law of their owner's domicil, cannot serve as an explanation 
of the reason why in any particular case they are so treated. 
The general statement of a fact cannot, that is to say» 
explain part of the fact which it states. 
Second ex- Secondly. — The rule in question is sometimes rested on 
Acto^apply ^^^ ground that some limit must be placed on the class of 



{e) See Ifamon Legacy and Succession Duiy (8rd ed.), ppi 16, 17, 21 d — 
228. Mr. Hanson'B work contaiM an admirable statement of th« cases and 
law with regard to the effect of domicil on liability for dnties of 
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persons to whom the acts in question are intended to only to 
apply. The enactments are not intended to apply to all S^Sled 
the world, and the most natural assumption is, it is argued, ^.^*'®*^ 
that the persons intended to be within their scope are 
persons domiciled in England (/). There is, perhaps, some 
difficulty in seeing why the particular limitation of domicil 
should necessarily have been adopted; and, further, if 
succession taxes are looked upon as taxes on persons 
rather than on property, why such a tax should affect the 
real property of a person domiciled in a foreign country. 
This view also, whatever its worth, does not explain the 
exceptional cases in which the moveables of a person not 
domiciled in the United Kingdom are liable to succession 
duty (5). 

Thirdly. — It is according to a third view maintained Third ex- 
that duties are imposed on the property, and on that ^^Jj^^®'*' 
property only which the legatee or distributee, or (to use a liability 
general term) the successor, obtains under and by applica- moveables 
tiou of British (A) law (i). It being granted that succession ^^^^ 
to moveables is governed by the law of a deceased owner's under law 
domicil, this explanation seems at first sight to suggest ^ do°»«l' 
what is notoriously not the case, that the succession to the 
moveables of a person dying domiciled, e.g., in France, is 
never liable to any duty of succession since such a person 
makes out his title to the moveables in England under 
French law. This conclusion, however, does not really 
follow firom the view under consideration. The very point 
of this view is that the successor to a person domiciled 
abroad may succeed to moveables in England, either in 
virtue solely of the foreign law, as where a successor to a 
French intestate dying domiciled in France claims move- 
ables in England as next of kin under French law, or in 



(/) Wattaee v. AtUyrne^'Oenmd, L. B. 1 Ch. 1 ; WeiOake, s. 820. 
iff) See exception to Sub-Bole 4, p. 322, potL 
(A) Britiflh is intended to indnde English, Irish, and Scotch. 
(•) AUome^'Cfeneral v. Campbell, L. B. 6 H. L. 524, 529, 530. In re 
dgiOa'B TrwU^ 7 Ch. D, 351, 354. Bemark of Juni, M.B. 
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virtue in part, at least, of the ordinary rules of Englifih law, 
as where such successor claims moveables in England in 
virtue of an English settlement, and, therefore, not under 
French law ; and that in the first case the successor is not» 
whilst in the second he is, or may be, liable to succession 
duty. 

The third explanation, if logically not quite satisfactoiy, 
has at any rate the advantage of explaining the cases to 
which the general rule does not apply. They are all, it 
will be found, cases where successors claiming property in 
the United Kingdom cannot make out their claims solely 
by recourse to the law of the deceased person's domicil (k). 

The operation of the general rule in the case of legacy 
duty and of succession duty respectively is seen from the 
following sub-rules. 

Moveables SuB-RuLE 1. — Moveables, wherever actually 
to legacy situatcd, which belong to a person dying domiciled 
"'^' in the United Kingdom, are (if otherwise charge- 
able) liable to legacy duty (Q. 

D. died resident in India, but domiciled in England. 
All D.'s moveable property was, with the exception of £92, 
situated in India. A., his administratrix, took out letttrs 

(i*) No theory, it ia conceived, quite satiafactorily accounts at onoe for 
the rule that the deceased person's domicil is the test of the sncceKcxr's 
liability to duties of succession, and for the admitted exceptions to the role 
in the case of succession duty. The suggestion may, perhaps, be hazarded 
that there was originally no good ground for making domidi the sole test 
of liabilify, and that could the whole matter now be considered without 
reference to past decisions, our courts might probably hold that aU duties 
of succession fall both on the moveables of deceased persons domiciled in 
England, and on the moveables in England of deceased persons wherever 
domiciled. The exceptional cases in which the moveables of persons net 
domiciled in England have been held liable to succession duty are, it is oon- 
oeived, the result of the just feeling on the part of the courts that the 
domicil of a deceased person is not in all cases a satisf actoty teat ol a 
successor's liability. 

(2) In ft Ewin, 1 C. ft J. 151. 

AUomey-GcMnU v. Napier^ 6 Ex. 217, 20 L. J. (Ex.) 178. 
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of administration in Bombay, and invested there the 
money she received as administratrix. She afterwards, in 
order to obtain the £92, took out letters of administration 
in England. She was held liable to pay legacy duty on 
the whole of D.'s moveable property (m). 

ScTB-RuLE 2. — Moveables, wherever actually Moveables 
situated, which belong to a person dying domiciled liaWeto 
out of the United Kingdom, are not liable to legacy l^J 
duty (w). 

D. dies domiciled in Demerera, possessed of moveable 
property situated in Scotland. The property is not liable 
to legacy duty(o). 

Sub-Rule 3. — ^Moveables, wherever actually Moveables 

^ , , •^ whenuable 

situated, which belong to a person dying domiciled to suooeB- 
in the United Kingdom, are (if otherwise 
chargeable) liable to succession duty (p). 

D., domiciled in England, leaves property consisting of 
English consols, French rentes, and Indian railway shares. 
D. dies intestate and his property devolves on A., his 
nephew. A. takes out letters of administration. The 
whole property is liable to succession duty. 

(m) Attorney-General v. Napier, 6 Ex. 217, 20 L. J. (Ex.) 173. 

If a person dies domiciled in the United Kingdom his moveables, where- 
ever aitoated, are liable to legacy or Bucoession duty ; bnt in respect of 
property dtoated out of the United Kingdom the liability cannot, it is 
conceived, be enforced unless either the property is situated, or brought, 
here, or administration is taken out here. D., a Frenchman domicUed in 
England, possesses money in the French funds. He leaves it to A., resi^ 
dent and domiciled in France, and appoints A. his sole executor. There 
is, it would seem, no mode in which A. can be compelled to pay duty. See 
this case suggested, Flood, WiUsof Personal Property, p. 611. 

(n) T%mMn v. Advocatc-Qeneral, 12 CI. & F. 1. 

(o) Ibid, 

{p) See Wallace v. Attorney -General, L. K. 1 Ch. 1. 

This case, which exemplifies the converse of Sub-Bule 3, implies that 
Sub-Bule 3 is correct. 

Y 
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Sub-Rule 4. — Subject to the exception herem- 
iMi<to after-mentioned, moveables, wherever actuallj 
datr. flitoated, which belong to a person dying domiciled 

out of the United Kingdom, are not liable to 

suocesmon duty (9). 

D^ domiciled in Natal, left his property to A., also 
domiciled in NataL A. bequeathed all her property to B. 
A., mider the will of D., was entitled to English stock, to 
which B., under A.'s will, also became entitled on the death 
of A. It was held that the stock was not liable to suc- 
cession duty {q). 

*'The consideration of" [the difficulties which may be 
suggested] " has satisfied me," says Lord Cranworth, " that 
" the only safe way of solving this question, as that relating 
" to legacy duty, is to consider the duty as imposed only 
" on those who claim title by virtue of our law. . . . 
''The ground on which my opinion rests is that to the 
" generality of the words in the second section (r), under 
" which a duty is imposed upon every person who becomes 
"entitled to property on the death of another, some 
'' limitation must be implied, and that limitation can only 
" be a limitation confining the operation of the words to 
" persons who become entitled by virtue of the laws of this 
"country" (a). 

Moveables Exception to Sub-Ride,— -The moveables of a person dying 
which domiciled out of the United Kingdom are liable to succes- 

claimed sion duty if the successor claims them by virtue of an 

lish Iftw. Englisl), Scotch, or Irish trust or settlement, and therefore 

under English, &c., law {t). 

iq) WalfaM v. Attorney -Oenerdlf L. R. 1 Ch. 1 ; Jevet v. Skadwdl^ tbid,, 2. 
See remarkfl on this ca8e in judgment of RamUlyt M.R., lAfofl v. 
LydU, L. R. 16 Eq. 1, 10—12. 

(r) 16 k 17 Vict. c. 61, 8. 2. 

(«) Wallace v. Attorney -Genemt^ L. R. 1 Ch. l,S,per Cranworth, C. 

(0 See /ft re Wallop's Trusts, 33 L. J. (Ch) 351, 1 De G. J. & S. 656 ; 
In re Lovdace*s Settlement, 4 De G. & J. 340 ; Attamey-Oeneraly. Campbdl, 
L.R.6H. L.524; In rtBadaH^sTnuUfWR, 10 ^. 2SS ; LyallY, LyaU, 
L. B. If Eq. 1 ; /fi re Cigala't Settlement, 7 Ch. D. 361 . 
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If D. dies domiciled in a country not forming part of 
the United Kingdom, e.g,, France, leaving moveables inr 
England to which A. succeeds, A. is in general not chargeable 
with succession duty, since A.'s claim to D/s moveable 
property is in general governed wholly by French law, and 
he succeeds to D.'s moveables wholly in virtue of French 
law. It may, however, happen that A/s claim to sqcceed 
depends, according to the view of the matter taken by our 
courts, in part at least, upon the rules of English law. If 
A. succeeds under circumstances which make it necessary 
for him to make out his claim under the rules of English 
law and to invoke the aid of our tribunals, he is chargeable 
with succession duty (a;). The difference in character 
between cases within the rule and cases within the excep- 
tion may be seen from the following illustration : — 

D., on his marriage with M., enters in England into an 
English settlement, under which £1,000 in the English 
funds is vested in English trustees upon trust to pay the 
same on D.'s death to his children. D. dies domiciled in 
France after the death of M., leaving only one child, A. 
D. leaves £10,000 in the French funds. A., as the sole 
representative of D., succeeds to the dBl 0,000 and to the 
£1000. On the £10,000 no succession duty is payable. A. 
claims it as D.'s successor under the law of France. The 
law of England has nothing whatever to do with it, and 
the result would be the same even were the £10,000 
invested in the English Ainds, or lying at an English bank, 
since our courts would hold that succession to it depended 
wholly on French law. The case of the £1,000 is different. 
A. no doubt succeeds to it upon the death of D., who is 
domiciled in France, but he succeeds to it under an English 
settlement and in virtue of English law ; and to obtain it he 
must have recourse to English tribunals {y). He is, there- 
fore, liable to pay succession duty on it. Whether the 
distinction between the two cases is at bottom sound may 

(x) In re Cigala*8 SeUlemerU, 7 Gh. D. 351, 854, remark of Jestell, M.B. 
(V) See L^foU v. lyail^ L. B. 15 £q. 1. 

Y2 
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possibly be doubted. But the distinction is (it is con- 
ceived) clearly drawn by our courts and gives rise to the 
exception now under consideration. The principle of this 
exception, viz., that where a successor claims by virtue of 
British (a) law he is liable to succession duty, has been 
extended, so as to cover three different classes of cases. 
i8t C»ie : First Cdse. — Where there is a succession to moveable 
under Eng- property situated in the United Kingdom, under the will 
wulment ^^ ^ person domiciled out of the United Kingdom, who has 
a mere power under an English settlement or will cf 
disposing of the property, the property is liable to succes- 
sion duty (6). 

An Englishman domiciled in England leaves £5000 in 
the funds in trust to pay the interest to his daughter for 
life, and on her death to pay over the fund to such persons 
as she may by will appoint. D., the daughter, marries a 
person domiciled in Jersey, and herself dies there domiciled. 
She leaves the money in question to her husband, who, at 
the time of her death, is domiciled in Jersey. The £5000 
is liable to succession duty (c). 

Under an English marriage settlement money is assigned 
to trustees to hold upon certain trusts during the lives 
of D. and M., and, further, on the death of the survivor 
upon such trusts as D. should by deed or will appoint 
D. and M. are at the time of their marriage British sub- 
jects domiciled in England. After the marriage they 
acquire and retain till the end of their lives a domicil in 
France. D. exercises the power of appointment in favour 
of A. and B., French subjects domiciled in France. On 
the succession of A. and B., the property is liable to suc- 
cession duty (d). 



(a) British is used as a convenient term to express English, Scotch, and 
Irish. The mles applicable to an English apply to a Scotch or Iriab will 
or settlement. 

(6) In rt WdOop't Truds, 33 L. J. (Ch.) 351, 1 De G. & S. 656 ; /» rt 
Lovda4x'8 SeUUment, 28 L. J. (Ch.) 489, 4 De 6. & J. 840. 

(c) See In re WaOnp^B Tru$U, 33 I*. J. (Ch.) 351, 1 De G. & S. 656. 

(cQ In re Lovelock a SetUcment, 28 L. J. (Ch.) 489, 4 De G. & J. 340. 
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The principle of both these cases is the same. The 
appointees are held to succeed to the moveable property of 
D., not in virtue of the will of D., who is domiciled out of 
the United Kingdom, but in virtue of the original will or 
settlement which gave D. the power of determioing who 
should succeed to. the property. "It cannot . . . be said 
" that appointees under a general power are not entitled by 
" reason of the disposition which created the power. They 
*' derive their title through the instrumentality of the donee 
"of the power (D.), but they could have no title if the 
*' disposition creating the power " [the will or settlement] 
" had not existed " {e). 

Second Case. — Where there is a succession to moveable 2nd Case : 
property bequeathed by a testator who is not domiciled ^,^0^^.*^ 
in the United Kingdom^ which under his will is invested *^^ Pf®- 
by his executors in England under certain trusts, and it vested 
subsequently devolves on successors claiming under hisj^^'^^ 
will, the property is liable to succession duty (/). land. 

D., domiciled in Portugal, appoints executors and directs 
them to collect his property in Portugal, pay certain legacies 
to A. and others, and invest the residue in English three 
per cents, appropriating a part to purchasing a life annuity 
for M., which part is, on M.'s death, to devolve on B. No 
legacy duty is payable by A. or M., but succession duty is 
payable by B. {g). 

The difference between the position of A. and of B. is 
noticeable. 

A.'s case fiEtlls under the general principle of Sub-Rule 4(A), 
and not under the exception. He, therefore, pays no duty. 
B.'s case falls within the exception. The money is invested 
in English funds, and though B.'s title originates in a will 
made by D., domiciled in a foreign country, B/s succession 
to the property is a succession under English law. B., 
therefore, pays succession duty. 

(e) /n re Lovdact*$ Setiltmenty 28 L. J. (Ch.) 489, 495, 496, per Knigkt 
Bruce, L. J., 4 De O. & J. 840. 
(/) AUomey-QenierQl v. CamjMJl^ L. R. 5 H. L. 524. 
{g) Ibid, 
(h) See p. 322 anU. 
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The position of B. has been explained as follows : — 
" In order to have the personal property administered 
"you must seek the forum of that country where the 
"person whose property is in question had acquired a 
" domicil. Then, when you obtain possession of that pro- 
" perty, you do all which has to be done in the country to 
" which the testator belonged. The question is afterwards, 
" when the property has been so obtained and administered, 
" and is in the state in which the testator desired it to be 
"placed, in what condition do you find the fund? You 
" find it in the condition of a settled fund. That condition 
"arises no doubt from the operation of the testator^s will; 
" but I can see no difference, in consequence of that dicum- 
" stance, from its having arisen in any other manner, as, for 
" instance, from a deed executed in his lifetime, as might 
" have been the case, or, supposing he had transmitted to 
"his bankers a sum of money to be invested upon the 
" same trusts. When there is any fund standing in this 
"country in the names of trustees in consols or other 
" property which has a qwaaiAocsX settlement, which stock 
"in the funds has, all the dividends having to be received 
" in this country, and the persons who have to be dealt with 
"in respect of it being persons residing in this country, 
" that fund is subject to succession duty. The settlement 
" provides for the succession, and the interest of each person 
"on coming into possession is liable to the payment of 
" duty upon that interest to which he so succeeds " (A), 

" If a man dies domiciled abroad possessed of personal 
" property, the question of whether he has died testate or 
" intestate, and also all questions relating to the distribu- 
tion and administration of his personal estate, belong to 
the judge of the domicil, and that on the princijde of 
" mdbUia sequuntur personam. His domicil sets up the 
" forum of administration. Now, apply that to the present 
" case. The legatees would resort to that forum to receive 



(h) Attomey-Oeneral v. Campbelly L. R. 5 H. L. 524, 528, per BMerlef 
Chanc. 
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their legacies, and the executors and trustees, when the 
residue has been ascertained, would resort to that forum 
to receive it. When they have received it the legacy is 
" discharged, and all things that are incidental to the legacy 
cease. They receive it bound with the duty of bringing 
it to this country and investing it here in consols, which 
they are directed to hold upon certain trusts mentioned 
by the will. But the character of the ownership is no 
longer that of a legacy. The character of the ownership 
is under the trusts directed to be created by the will. 
There is, therefore, a settlement made of the property 
which is brought into this country and invested here in 
such mode of investment as gives to the property whilst 
it remains here the character of English property in 
respect of locality. That settlement so made, undoubtedly 
" becomes subject to the rules of English law under which 
" it is held, by virtue of which it is enjoyed, and under 
" which it will be ultimately administered. This, there- 
" fore, is a description of ownership which falls immediately 
" within the provisions of the Succession Duty Act " (i). 

D., by a marriage settlement executed in England, 
assigned to trustees, all domiciled and resident in England, 
an English policy of assurance for £2000, and a sum of £1000 
consols, and covenanted to pay the trustees £1000 within 
three years. The trustees held the trust funds upon trust 
to pay interest to D.'s wife for life, upon her death to D. 
for life, and upon the death of both of them to divide the 
funds among the children of the marriage. D. and his wife 
were domiciled in New South Wales. In 1850, D. by his 
will appointed executors in New South Wales, and directed 
them to collect his residuary estate and transmit it to his 
executors in England, who were to invest the sums trans- 
mitted in English funds, pay the income to D.'s wife for 
life, and after her death to divide the capital among D.'s 
children on their attaining twenty-one. 

(0 AUorney-Qeneral v. CampbeO, L. B. 5 H. L. 524, 529, 580, per Lord 
Wetibury. See /m re Badarfi Tru$t$, L. B. 10 Eq. 288. 
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In 1853, D. died domiciled in New South Wales, and 
three- months afterwards his wife died, also domiciled in 
New South Wales. They left one child. A., also domiciled 
in New South Wales. 

It was held that A., firsty was liable to succession duty 
on funds to which he was entitled under the settlement ; 
secondly, was not liable to succession duty on the funds to 
which he was entitled imder the will (i). A. was liable to 
duty for his succession under the settlement, since he 
succeeded to it in virtue of English law. He was not liable 
to duty in respect of the funds which he obtained under 
the will, since he succeeded to them under foreign law. 
Srd Cue : Third Cose. — Where there is a succession to moveable 
to foreign property comprised in a British settlement vested in 
"^^ trustaes, subject to British jurisdiction and recoverable in 
oomraiflod a British court, the property is liable to succession duty, 
settlement. ^^ 1838, D., an Italian domiciled in Italy, married an 
Englishwoman. She assigned, under the English marriage 
settlement, property, consisting of French rentes and shares 
in Bank of France, to trustees, of whom three were English- 
men and one an Italian, upon trusts (upon the death of the 
husband and wife), for the children of the marriage. The 
Italian trustee died and an Englishman was appointed in 
his place. D. and his wife continued domiciled in Italy. 
In 1877, D., who survived his wife, died, leaving two 
children, A. and B., both domiciled Italians It was held 
that iiucccssion duty was payable by A. and B. on all the 
fund coming to them under the marriage settlement (m). 
Suggested Under 2^1! & 25 Yict. c. 114, a will may be valid in 
of^^p^ England though not valid by the law of the testator s 
tion. domicil {n). It has, therefore, been suggested that if a 

British subject dies domiciled abroad, and makes a will 
which is not valid except by the law of England, and his 
moveables are either locally situated here at the time of 

{llXyall ▼. LyaU, L. K 15 £q. 1. 

(m)' In re dgala^s SeUltment, 7 Cfa. D. 851. See J:€€ent Cam on Domitif, 
App., Note X. 
in) gee pp. 803^303, anU, 
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his death, or are remitted here in accordance with his will, 
they may be liable to succession duty, in as much as the 
title of the persons claiming under the will depends wholly 
on the law of this country (o). The suggestion is certainly 
ingenious, and worth consideration. The answer to it, 
however, would appear to be that the successor in the 
case supposed does not base his title wholly on the law of 
this country. The validity of the will as to the testator's 
capacity and the nature of its provisions, would appear, 
as already pointed out (p), to depend on the law of the 
testator's domiciL 

(o) ffanmm, Legacy and Suece$non Duty (3rd ed.)» p. 223. 
(p) See pp. 298—308, anU. 



APPENDIX. 



NOTE I.— DEFINITION OF DOMICIL. 

The object of this note is to compare the definition proposed in this 
work with some other definitions of domicil, and to consider what is 
the weight due to criticisms made by high authorities on all attempts 
to define domicil. 

A. — Definition proposed in this Treatise, 

A person's home or domicil, in so far as it is not determined by a 
direct rule of law, is here defiined as " the place or country either (i.) 
" in which he in fact resides with the intention of residence, or (ii.) in 
*' which, having so resided, he continues actually to reside, though no 
'' longer retaining the intention of residence {animus manendi), or (iii.) 
'' wil^ regard to which, having so resided there, he retains the intention 
" of residence {animus manendi), though he in fact no longer resides 
''there; or (using the word 'abandon' in the strict sense given it 
'' thi*oughont these pages) as 'the place or country in which a 
" ' person resides with the animus manendi, or intention of residence, 
" ' or which, having so resided in it, he has not abandoned ''' (pp. 44, 
47, ante). 

Headers who wish to understand the full meaning of this definition 
should bear in mind the explanations of the terms residence and 
animus manendi given in the body of this work (pp. 43, 44, ante). 
Any one who does this will perceive at once that the proposed 
definition lays no claim to originality, but is simply an attempt to 
render into somewhat precise terms definitions which have been already 
in substance suggested by authors of eminence, such as Savigny, Story, 
and Phillimore. He will also perceive that this definition, in common 
with almost all of the received definitions of the term domicil, omits 
to take account of the cases in which a domicil is directly created by 
operation of law. This omission is intentional. To define domicil 
when created by operation of law would be simply to enumerate the 
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cases in which rules of law create what may be termed conventional 
domicils. These rules cannot easily be reduced to a simple formula, 
and the attempt to enumerate them under a general definition of 
domicil would needlessly embarrass the admittedly difficult attempt 
to explain the meaning of domicil as created by or dependent upon a 
person's own act. It is well, however, to bear in mind that definitions 
of domicil do not in general include cases of domicil created by 
operation of law, and that with such cases this note has no oonocm. 



B. — Oilier definitions compared, 

L Definition of Roman Law, — ''/n eo loco singvloe hahere doml- 
" cUium ivon amhigitur^ ubi quia larem, rerumque ac fortunarum suarum 
" aunijnam constituit, unde rursus non sit discessurus, si nihil avoesty 
" unde cum profecttis est peregrinari videtur, guo si rediit peregrinari 
''jam destUit," (Cod, X, t xl, L 7.) 

This celebrated definition is, as has been remarked (see Lord v. 
Colvin, 28 L. J. (CL) 361, 365, judgment of JSTtVkierg/ey, V.C), not so 
much a logical definition as a rhetorical description of a home. The 
" place *' to which it applies is rather a house than a country, and its 
terms cannot be so twisted as to suit the domicil known to English 
lawyers. It includes, however, the essential constituents of a home, 
viz., residence and the animus manendi, and has the further merit 
of covering the cases in which domicil is retained without actual 
residence. 

II. VatteVs Definition. — Domicil is "an habitation fixed in some 
'' place with an intention of remaining there always." {Vattely Droit 
des GenSy I, i, c, xix, s, 218, Du Domicile.) 

As remarked by Story, this definition is improved by subetituiing 
for the latter part of it the expression " without any present intention 
*'of removing therefrom" (see Story, s. 43), but even with this 
amendment it hardly covers the case where a domicil once acquired is 
retained, either by actual residence after the animus manmdi has 
ceased to exist, or by the intention to reside after actual residence has 
come to an end. 

III. Denizarfs Definition, — ^The domicil of the person is *'the 
'' place where a person enjoys his rights, and establishes his abode, and 
" makes the seat of his property." {Denizart, Art, Domicile.) 

IV. Pothier^s Definition. — " The place where a person has established 
*' the principal seat of his residence and of his business." (Pothier, 
Introd. G6n« Gout, d* Orleans, ch. 1, s. 1, Art. 8.) 

V. Definition of French Code. — " Le domicile de tout Franqais, 
" quant & Texercice de ses droits civils, est au lieu od il a son principal 
" t tablissement." (Code Civil, Art 102.) 

VL Definition of Italian Code, — " II domicilio civile di una persona 
'* d nel luogo in cui essa ha la sedo principale dei propri afiari ed 
*' intenessi 
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" La residenza d nel Inogo in cui la persona ha la dimora abitualo." 
(Codice CivUe Del Kegno dltalia, Tit. II. 16.) 

These definitions rather lay down a rule of evidence for determining 
what is the place where a person is to be considered to have his 
domicil than define the meaning of the term. They belong to a system 
of law which determines a person's legal home by the existence of 
some one fact, such as his carrying on business in a particular place. 
There is much to recommend this mode of fixing a person's legal 
home; but it is not adopted by our courts. The Italian definition 
coincides, it may bo noticed, with the definition propounded in this 
treatise, in so far as it bases the description of domicil upon the 
definition of residence, and, further, defines residence itself in terms 
not very unlike those employed in this treatise. (See p. 43, ante!) 

VIL Savignys Definition. — "That place is to be regarded as a man's 
" domicil which he has freely chosen for his permanent abode [and 
'* thus for the centre at once of his legal relations and his business"]. 
(Savigny^ s. 353, p. 54.) 

This definition brings into prominence exactly the point neglected 
by most writers, viz., tiie element of choice or intention. The words 
enclosed in brackets appear superfluous, since they point to a con- 
sequence of the place being a permanent abode. 

The definition agrees in substance with that proposed in this work, 
but is too general in its terms to be of service, and though, if rightly 
understood, correct, mighty at any rate as translated into English, 
mislead. For the expression " freely chosen,'* which probably only 
means that the residence must be a consequence of choice, whatever 
the motives for that choice, might give rise to the perplexities which 
have flowed from the use of the word " voluntary "(«ec pp. 144 — 146, 
ante\ and the terms of the definition might be taken to imply 
(what is certainly not Savigny's intention) that an Englishman who 
had made up his mind to emigrate to America and settle there, 
acquired an American domicil by his " free choice of America as a 
'' permanent abode " before he leaves England. 

VIII. Westlake*8 Definition, — " Domicil is the legal conception of 
" residence." ( Westlake, s. 30.) 

This statement^ though quite correct as far as it goes, and though 
containing a compressed enunciation of an important principle, hardly 
amounts to, and is probably not intended to be, a definition. It has the 
unfortunate verbal defect of identifying " residence " and " domicil," 
and thus rendering obscure the distinction, which Mr. Westlake him- 
self, it is scarcely necessary to add, has thoroughly seized, between 
residence as a physical fact and residence combined with the mental 
fact of intention to reside. 

IX. Stort/s Definiiion, — ^The domicil of a person is " that place in 
"which his habitation is fixed, without any present intention of 
"removing therefrom." {Stoi^j^ s. 43.) 

This definition deserves particular attention, both from the celebrity 
of the author, and from the influence it has had on English decisions. 
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It may be consideied to approach more nearly than any other to an 
approved or authorised description of domicil (see, «.//., Attontey-GenerdL 
V. Kerd, 31 L. J. (Ex.) 391, 396, judgment of Martin, B.). It has 
the merit of pointing to the negative nature of the intention or 
purpose on which domicil depends. Taken with the explanations 
Avith which it is accompanied in Story's work, it forms by no means 
a bad description of domicil, but Story himself probably did not 
intend to attempt (what he very rarely aims at) a precise definition. 
Looked at in that light his language would not, it is submitted, be 
accurate. Ills words hardly include the case of an Englishman resi- 
dent for years abroad, yet still retaining his English domiciL It 
could certainly not In ordinary language be said to be a habitation 
from which he had no intention of removing. 

X. PhUlimore^a Definition, — "A residence at a particular place, 
" accompanied with [positive or presumptive proof of J an intention to 
" remain there for an unlimited time." {Phillimore, s. 49.) 

This definition is, except for the words printed in brackets, in 
substance the same as Story's. Tliese words, however, might (it is 
apprehended) be with advantage omitted. They are at hest super- 
fluous, for the maxim de non appareniibus et non existeitiibtu eadem est 
ratio is in law of universal application, and a fact which cannot be 
proved to exist has, for legal purposes, no existence. They, moreover, 
tend to confuse together the enquiry, what is the nature of the fact 
constituting domicil, or, in other words, its definition) with the 
different question, what is the evidence by which the existence of this 
act, when its nature is known, can be proved 1 It is, however, easy 
to conjecture what it is which has induced so distinguished a writer 
as Sir Kobert Phillimore to introduce into his definition of domicil 
terms which are, to say the least, superfluous. They are probably in- 
tended to cover the cases in which a jjerson's domicil is determined 
by a fixed rule of law independently of his own act. The author of 
the definition probably considers that in such instances the rule of 
law may be best represented as a rule of evidence afifoiding positive or 
presumptive proof that a person to whom a domicil is assigned in a 
particular country by operation of law is there domiciled. 

XI. Vice-Chancellor Kinderslei/s Definition. — " That place is 
" properly the domicU of a person, in which he has voluntanly fixed 
** the habitation of himself and his family, not for a mere special and 
" temporary purpose, but with a present intention of making it his 
" permanent home, unless and until something (which is unexpected, 
" or uncertain) shall occur to induce him to adopt some other per- 
"manent home." {Loi'd v. Colvin, 28 L. J. (Ch.) 861, 366, per Kin- 
dersley, V.C. See, for an imfavourable criticism on this definition. 
Mom-house v. Lord, 32 L. J. (Ch.) 295, 298, 299, judgment of Lord 
Chelmsford,) 

This definition lacks precision, and does not accurately point out 
the conditions under which a domicil may be retained ; still, it has 
the great merit of fixing attention on the nature of the purpose or 
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state of mind on which the acquisition or maintenance of a domicil 
depends. 

The definitions of Savigny, Story, Phillimore, and Vice-Chancellor 
Kindeisley, though framed with different degrees of precision, each 
define domicil by analysing it into its essential characteristics, viz , 
residence, combined or connected with the intention of permanent 
residence or animus inanendi. They are each, it is submitted, con- 
sistent with each other and with the definition propounded in thia 
treatise. 

. C. — Oritlcisma on attempts to define Domicil, 

English judges have certainly not underrated the difficulty of de6n- 
ing the term " domicil." Their language, on the contrary, generally 
points to the two conclusions, first, that a satisfactory definition of 
domicil is from the nature of things unattainable ; and secondly, that, 
even if the term be definable, every attempt to obtain a serviceable 
definition has hitherto ended in failure. 

Each of these opinions, with the grounds on which it is supported, 
deserve careful consideration. 

The opinion that the word " domicil " does not admit of definition 
has been expressed by eminent judges in the following terms : 

" Domicil," it has been said, means '* permanent home, and if that 
** was not understood by itself, no illustration could help to make it 
"intelligible" (Whicker v. Hume, 28 L. J. (CL) 396, 400, per Lord 
CranwortL Compare Moorhouse v. Lord, 32 L. J. (Ch.) 295, 298, 
language of Lord Clidms/ord, and Udni/ v. Udny, L. R. 1 Sc. App. 
441, 449). "Any apparent definition, such as a man's 'settled 
" * habitation,' or the like, would," it has been urged," always terminate 
" in the ambiguity of the word * settled ' or its equivalent, depend- 
"ing for their interpretation on the intention of the party, which 
" must be collected from various indicia " (Forbes v. Forbes, 23 L. J. 
(Ch.) 724, 726,per Wood, V.C.). " With respect to these questions of 
" domicil, there is no precise definition of that word, or any formula 
" laid down by the application of which to the facts of the case it is 
"possible at once to say where the domicU may bo" (Gockrell v. 
Cockrell, 25 L. J. (Ch.) 730, 731, per KindersUy, V.C.). " I find it," 
says another very eminent judge, " stated in Dr. Phillimore's book 
"that Lord Alvanley commends the wisdom of a great jurist of 
" the name of Bynkershoek in not giving a definition of [domicil,] 
" and certainly it is extremely difficult for any one to give a simple 
"definition to that word" {Attorney-General v. Rowe, 31 L. J. (Ex.) 
314, 319, per BramweLl, B. See also Round, Domicil, pp. 7, 8. 

The opinion which these dicta embody is, however, in spite of the 
eminence of its supporters, one in which it is on logical grounds hard 
to acquiesce. To define a word is simply to explain its meaning, or, 
where the term is a complex one, to resolve it into the notions of 
which it consists. The two possible obstacles to definition would 
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seem on logical grounds to be, either that a temi is of so complex a 
nature that language does not avail to unfold its meaning, or, in other 
words, that the tenn is in the strict sense incomprehensible, or that 
it connotes an idea so simple as not to admit of further analysis. 
Neither of these obstacles can, it is conceived, hinder the definition of 
the term " domicil." It is certainly not the name of any notion so com- 
plex that it cannot be rendered into language. It is certainly, again, 
not the name for an idea so simple as not to admit of further analysis. 
The expression, for example, permanent home, which is often used as 
its popular equivalent, is clearly a complex one, which needs and may 
receive furtlier explanation. 

l^or are the reasons suggested for holding that domicil is indefin- 
able by any means conclusive. The objection often made in various 
forms, that any definition must terminate in the ambiguity of the 
word " settled" or its equivalent may be a proof that the process of defi- 
nition has to be pushed farther than it has hitherto be^n carried, but 
does not show either that definitions already made are, as far as they 
go, inaccurate, or still less, that the attainment of a complete definition 
is impossible. The perfectly sound remark, again, that no formula 
can be laid down by the application of which to the facts of the case 
it is possible at once to say where the domicil may be, points not to 
any necessary defect in the definition of the term, but to the uarrow 
limits within which definition, however perfect, can be of practical 
utility. Any term the meaning of which involves a reference to 
" habit " or to " intention "will always be di6Scult of application. Ko 
definition can ever remove the diflSculty of determining in a particular 
case what number of acts make a course of action habitual, or what 
is the evideiico from which we may legitimately infer the existence of 
intention. Difficulties similar in kind, if not in degree, to those 
which attend the application to the facts of the case of any definition 
of domicil arise whenever questions as to " possession " or as to " inten- 
tion '* require to be answered by the courts. The peculiar difiiculty of 
dealing with the term "domicil" arises, it is apprehended, from its being 
a term the meaning of which involves a reference both to habit and 
to intention, while the intention, viz., the animus manendi, is one of 
a very indefinite character, and as to the existence of which the courts 
often have to decide without possessing the data for a reasonable 
decision (see pp. 114, 115, ante). 

The admission, in fact, that domicil depends on a relation between 
"residence" and "the intention of residence," or, to use the words of Lord 
Westbury, that "domicil of choice is a conclusion or inference which the 
"law derives from the fact of a man fixing voluntarily his fiole or chief 
"residence in a particular place, with an intention of continuing to reside 
"there for an unlimited time," ( Udni/ v. Udny,'L.'K 1 Sc App 441, 458, 
and compare Bell v. Kennedy, ibid., 307, 319 ; Cockrdl v. Oockrell, 25 
L. J. (Ch.) 730, 731, 732 ; Lijall v. Paton, ibid., 746, 739) is, it is con- 
ceived, a virtual concession that a definition of domicil is, at any rate 
possible. When his lordship adds that " this is a description of the 
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circumstances which create or constitute domicil, it is not a definition 
of the term," there is a difficulty in following his reasoning, for such 
a description, if accurate, is an explanation or, in other words, a 
definition of what is meant by doraicil. It is, at any rate, the only 
kind of definition which a lawyer need care to frame. 

The prevalent opinion that no attempt to define domicil has been 
crowned with success deserves careful consideration. For, if the 
opinion be well founded, the conclusion naturally suggests itself that 
where writers of great eminence have failed, success is practically 
unattainable, whilst the mere existence of the opinion in question 
appears, at first sight, to be something like a guarantee that it rests on 
sound foundations. It is wortli while, therefore, to consider what 
are the grounds on which the belief that the existing definitions of 
domicil are unsatisfactory is based, and whether it be possible to find 
an explanation for the existence of this belief, which, without im- 
pugning the sagacity of those by whom it has been entertained, leaves 
its truth at least open to doubt. 

English tribunals have tested every definition of domicil by what 
undoubtedly is, subject to one condition, the true criterion, at any rate 
in an English court, of the soundness of such a definition, yiz., whether 
it includes all the cases in which it has been judicially decided that a 
person has, and excludes all the cases in which it has been judicially 
decided that a person has not, a domicil in a particular country, and 
it is because judges have found that no received definition has stood 
this test, that they have pronounced every existing definition 
defective, and have all but despaired of the possibility of framing a 
sound definition. The condition, however, of the validity of this 
criterion is, that the cases by which a definition is tested shoidd be 
really inconsistent with the definition, and that the cases themselves 
should be decided consistently with generally admitted principles. 
For if a definition is really applicable to cases which at first sight 
seem inconsistent with it, or if the decisions by which it is tested are 
themselves in principle open to doubt, the difficulty which arises in 
applying the definition is in reality a strong testimony to its essential 
soundness. The matter, therefore, for consideration is whether the 
test applied to the definitions of domicil has fulfilled the condition on 
which its validity depends. 

Definitions of domicil have made shipwreck on three distinct sets 
of cases which may, for the sake of brevity, be described as " Anglo- 
Indian Cases," " Allegiance Cases," and *' Health Cases." 

(i). Anglo-Indian Ccw&f (seepp. 140 — Xi^^mtie), — A series of decisions 
beginning, in 1790, with Bmce v. Bnice (2 B. & P. 229), and ending, 
in 1864, with Jopp v. Wooii{A De G. J. & S. 616), decided that an 
officer in the service of the Company was domiciled in India. It was 
as clear, in niiiiety-nine instances out of a hundred, as such a thing 
could be, that a servant of the Company did not intend to make India 
his permanent home (Allardice v. Oiudow, 33 L. J. (Ch.) 434, 436, 
judgment of Kindersley, V.-C). It was, therefore, in the strictest 
sense impossible that any definition wliich made the existence of domicil 

7. 
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depend on the animus manendi should justify the decisions as to 
Anglo- Indian domicil. No accuracy of terms or analysis of the 
meaning of the word -could hy any possibility achieve this result As 
long, therefore, as the Anglo-Indian cases were held to be correctly 
decided, English judges were inevitably driven to the conclusion that 
every received definition of domicil, such for example as Story's, 
was incorrect. The courts, however, have now pronounced the Anglo- 
Indian cases anomalous, or, in other words, have held that these cases 
were in principle wrongly decided, though their effect could now be 
got rid of only by legislative action (Joj?p v. Wood, 34 L. J. (Cb.) 
212, 4 De a. J. & S. 616 ; Drevon v. Drevon, 34 L. J. (Ch.) 129, 
134). These cases, therefore, do not ful61 the condition necessaiy to 
make them a test of a definition of domicil. 

(ii). Allegiance Cases (see pp. 81 — 83, ante), — The doctrine was at 
one time laid down (MoorTwuse v. Loipd, 10 H. L. C. 272, 32 L J. 
(Ch.) 295 ; Whicker v. Htmie, 7 H. L. C. 124, 23 L. J. (Ch.) 396), 
that a change of domicil involves something like a change of allegiance, 
and that for instance, an Englishman, in order to acquire a French 
domicil, must, at any rate as far as in him lies, endeavour to become a 
French citizen. This doctrine was strictly inconsistent with the 
theory, on which the received definitions of domicil are based, that a 
domicil is merely a permanent heme. As long, therefwe, as this 
doctrine was maintained, it was impossible for English judges to treat 
as satisfactory any of the current definitions of domicil. The attempt, 
however, to identify change of domicil with change of allegiance has 
now been pronounced on the highest authority a failure (Udny y. 
Udntj, L. R. 1 Sc. App. 441 ; Douglas v. Dauglas^Jj. R 12 Eq. 617). 
Tlie allegiance cases, therefore, are not entitled to weight and are no 
ciiterion of the correctness of a definition. 

(iii). Health Cases (see pp. 133 — 137, ante), — ^Dicta, though not de- 
cisions, may be cited as showing that a change of residence made by 
an invalid for the sake of his heidth cannot effect a change of domiciL 
lliis doctrine, if adopted without considerable limitations, makes 
domicil depend npon the motive, and not upon the intention, with 
which a person changes his residence. It is, therefore, inconsistent 
with, and throws doubts upon, the correctness of any definition of 
domicil depending upon the combination of residence and animus 
manendi. The doctrine, however, is now shown by the one decided 
case on this subject {Hoshins v. Mattliews, 25 L. J. (Ch.) 689, 8 De 
G. M. & G. 13) to be either unfounded or else to be explainable 
in a manner perfectly consistent with the ordinary definitions of 
iomicil. 

A result, therefore, of the examination of the three sets of cases, 
by which definitions of domicil have been tested and found wanting, 
is, that no one of these sets fulfils the conditions necessary to make it 
the criterion of a definition, and that the difficulty which has been 
found in reconciling several definitions with the Anglo-Indian cases, 
the allegiance cases, and the health oa^es tell rather in favour of 
than aj^'ainst the convctness of the definitions, which, because they 
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could not cover these cases, were naturally thought incorrect and 
unsatisfactory. 

A survey, in short, of the attempts which have been made to define 
domicil, and of the criticisms upon such attempts, leads to I'esults 
which may he summed up as followa 

Firgl. — Domicil, being a complex term, must from the nature of 
things be capable of definition. In other words, it is a term which 
has a meaning, and that meaning can be explained by analysing it 
into its elements. 

Secondly, — All the best definitions agree in making the elements of 
domicil "residence" and " animus manendV* 

Thirdly. — Several of these definitions, such for example as Story's, 
Phillimore's, or Vice-Chancellor Kindersley's, have succeeded in giving 
an explanation of the meaning of domicil, which, even if not expressed 
in the most precise language, is substantially accurate. 

Fourt/dy, — The reason why English courts have been inclined to 
hold that no definition of domicil is satisfactory is that they have 
found it impossible to reconcile any definition with three sets of 
judicial decisions or dicta. When, however, these sets are examined, 
it is found that two of them consist of cases embodying views of 
domicil now admitted to be erroneous, whilst the third set can be 
reconciled with all the best definitions of domicil. The great difficulty 
in short which English judges have experienced in discovering a satis- 
factory definition, arises from the fact that when of recent years the 
courts have been called upon to determine questions of domicil, they 
have been hampered by the almost insuperable difficulty of reconciling 
a generally sound theory with decisions or dicta delivered at a period 
when the whole subject of the conflict of laws was much less perfectly 
understood than at present. 



NOTE II.— CLASSIFICATION OF DOMICILS. 

The different kinds of domicil may be classified or divided in dif- 
ferent ways, according to difierent principles of division. 

A. (i). Domicil imposed by operation of law; (ii) domicil 
acquired by act of party. — This division is exhaustive. Every 
domicil is, if its mode of creation bo considered, either a domicil 
by operation of law, which is sometimes called a " necessary domicil," 
or a domicil acquired by the party's own act, which is generally called 
a " domicil of choice.** 

(i). Domicil by operation of Lnw. — Such a domicil is one which a 
party receives by a nde of law, independently of any act of liis own 
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whereby he chooses a place or country as his home. Under this head 
fall the domicil of origin and the domicil of all dependent persons, 
such as infants or married women (pp. 96 — 119, anie). Whether 
English law recognises any other instances of domicil by operation of 
law is fairly open to doubt A lunatic (pp. 129, 130, ant**j)- a conWct 
(pp. 132, 133, aiite)^ or a person in the military or naval service of 
the State (pp. 139 — 143, ante) cannot, it is true, in general fulfil the 
conditions necessary for effecting a change of domicil, but his domicil 
is not in strictness determinetl by a ride of law. It is not therefore 
(according to the view maintained in this work) a domicil by openatiun 
of law. 

(ii). Domic'l acquired by act of Party, — Such a domicil is one 
which a person acquires as the result of his own act and choice by 
deliberately settling in a place or country. It is technically termed a 
domicil of choice, and its nature and mode of acquisition have been 
fidly described in the foregoing pages (pp. 73 — 96, ante). 



B. (i) Domicil of oriyln ; (ii) domicil of choi^^e. — ^This well-known 
classification of domicils (pp. 67 — 96, ante^ has the defect of not being 
exhaustive. The domicil, for example, of a married woman is neither 
a domicil of origin nor a domicil of choice. It is not, or need not 
be, the domicil she received at birth ; it is not therefore a domicil 
of origin. It is not or need not be the place or country chosen 
by herself for her home ; it is not therefore a domicil of choice. The 
assei-tion indeed has been made by Lord Westbury that the domicfl 
of a wife is a domicil of choice ( ZJdny v. Udny, L. R. 1 Sc. App. 
441, 457), but this doctrine, though resting on high authority, must 
(it is apprehended) be rejected as erroneous. A woman, on her 
marriage, no doubt exercises an act of choice in marrying, but the 
legal consequence of her marriage, viz., the acquisition and perpetual 
retention of her husband's domicil, is the result not of choice but of 
a rigid rule of law, which may for legal purposes counteract the 
effect of a wife's choice of a home {Dolphin v. Itobins, 7 
H. L. C. 390). 



C. (i) Domicil of origin; (ii) domicil of choice; (iii) necessary 
domicil. — (See Story^ s. 49 ; PhUlimorey ss. 67, 71.) — This threefold 
classification of domicils (which originates in a perception of the fact 
that the current division into domicil of origin and domicil of choice 
is not exhaustive) is open to several objections. 

If " necessary domicil *' means, as it often does, domicil by opera- 
tion of law, then it ought to include, and not to be distinguished from, 
a domicil of origin. If " necessary domicil " means, as it sometimes 
appears to do, the domicil of dependent persons, such as infants or 
married women, then this threefold classification is merely the division 
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of domicils into doinicil by operation of law and domicil acquired by 
act of party expressed in a somewhat obscure form, since the domicil 
of origin and the so-called necessary domicil are each the respective 
names for the two sub-divisions of domicil which together make up 
the class of domicil by operation of law. 

The expression, further, " necessary domicil," is apt to cover an 
ambiguity of . some importance. It often, as already pointed out, 
denotes the domicil of dependent persons ; so used the term means a 
domicil imposed by a rule of law. It sometimes, however, denotes the 
domicil of prisoners, lunatics, and others who cannot in fact 
change their home ; so used it means a domicil which, though 
it may not be imposed by a rule of law, cannot in fact be 
changed. When a wife is said to have a necessary domicil what is 
meant is, that though she can in fact acquire a home for herself, she 
cannot legally have any domicil except that of her husband. When a 
prisoner is said to have a necessary domicil what is meant is that he 
cannot change his domicil, because in fact he cannot acquire a home 
for himself. The word "necessary" is no doubt applicable to the 
domicil both of a wife and of a prisoner, but it is not applied in the 
same sense to the one as that in which it is applied to the other. 



NOTE III.— COMMERCIAL DOMICIL IX TIME OF WAR. 



A. PersorCs character determined by Domicil, 

(1 Duer on Insurance^ pp. 494 — 523 ; 1 Kent (12th ed.), pp. 73 — 81 ; 
1 Ammdd Marine Insurance (3rd ed,), pp. 121 — 134). — In time of war 
the answer to the question whether a person is or is not to be con- 
sidered an alien enemy is, in most cases at any rate, to be determined 
by reference not 1*0 his nationality or allegiance, but to his trading resi*- 
dence or commercial domiclL Every person domiciled in a state- engaged. 
in hoetilities with our own, whether he is a born subject of that state or 
not, is to be regarded as an alien enemy (1 Arnotdd, p. 121 ;. 77^6 Indian 
Chief, 3 C. Bob. 12, 22); and, speaking generally, a person domiciled 
in a neutral country is to be regarded as fox commercial purposes & 
neutral, even though he be, in fact, a British subject, or a subject of a 
state at war with England {Tlie Danons, 4 C. Bob. 255 (w) ; 1 Diier, 
pp. 494, 495, 520). " The position is a clear one, that if a person 
" goes into a foreign country, and engages in trade there, he is, by 
" the law of nations, to be considered a merchant of that country, and 
" a subject for all civil purposes, whether that country be hostile or 
" neutral ; and he cannot be permitted to retain the privileges of a 
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'^ neutral character, during his residence and occupation in an enemy's 
"country" (1 Kent (12th ed.), p. 75). A person's character, in 
short, as a fnend or enemy is iu time of war to he determined hy 
what is termed his commercial domicil. Persons who are commer- 
cially domiciled in a neutral country are, as far as belligerents 
are concerned, neutrals ; whikt, on the other hand, persons commer- 
cially domiciled in a hostile country are, whatever their nationality 
or allegiance, to be considered enemies, for " persons resident in a 
** country, and carrying on trade there, by which both they and the 
"coxmtry are benefited, are to be considered the subjects of that 
" country, at least so far as to subject their property to capture by a 
"country at war with that in which they live " (Tahha v. Bcmdtlark^ 
4 Esp. 108, 110, per Lord Kenyan). Thus, if there be a war between 
England and France, a British subjecf residing and trading in France 
is an alien enemy, whilst a British subject or a French citizen who 
resides and carries on business in Portugal is, even though he may 
trade with France, a neutral. 

B. Nature of Commereicd Domicil, 

The nature of the trading residence or commercial domicil, which 
determines a person's friendly or hostile character in time of war, may 
be made clear by comparing such commercial domicil with the domi- 
cil properly so called, which forms the subject of this treatise, and 
is, in this note, termed for the sake of distinction a civil domicil. 
Each domicil is a kind of residence, each bears a close resemblance to 
the other, but they are distinguished by marked differences. 

I. Besemhlance of Commercial Domicil to Civil Domicil. — A trading 
or commercial domicil bears so close a resemblance to a civil domicil 
that it is often described in language which appears to identify the 
two kinds of domicil. Thus Arnould writes of the domicil which 
determines a person's character in time of war, " that is properly the 
" domicil of a person where he has his true fixed permanent home and 
" principal establishment, in which when present he has the intention 
" of remaining {animus manendi), and from which he is never absent 
" without the intention of returning (animus revertendi) directly he 
" shall have accomplished the purpose for which he left it " (1 Amotdd 
Marine Ineurance (3rd ed.), p. 121), whilst Duer states with regard to 
the national character of a merchant, " it is determined solely by the 

place of his permanent residence. In the language of the law, it ia 

fixed by his domicil. He is a political member of the country into 
" which by his residence and business he is incorporated ; a subject of 
" the government that protects him in his pursuits that his industry 
"contributes to support, and of whose national resources his own 
" means are a constituent part " (1 Duer, p. 495). Nor are the points 
in which the two kinds of domicil resemble each other hard to discern. 
They are each kinds or modes of residence. The constituent elements 
of each are, first, " residence ; " secondly, a " purpose or intention " (on 
the part of the person whose domicil is in question) " with regard to 
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" residence." In spite, however, of the terms used by high authori- 
ties, and of the undoubted likeness between the two kinds of doniicil, 
they are different in essential particulars. 

IL Differences between Ciml and Cominercial Domicil. — The funda- 
mental distinction between a civil doniicil and a commercial doniicil is 
this : A civil domicil is such a permanent residence in a country as 
makes that country a person's home (see p; 44, ante) and renders 
it, therefore, reasonable that his civil rights should in many instances 
(see p. 153, ante) be determined by the laws thereof. A commercial 
domicil, on the other hand, is such a resid^ce in a country for the 
purpose of trading there as makes a person's tmde or business con- 
tribute to or form part of the resources of such country, and renders 
it, therefore, reasonable that his hostile, friendly, or neutral character 
should be determined by reference to the character of such country. 
When a person's civil domicil is in question, the matter to be deter- 
mined is whether he has or has not su settled in a given country as 
to have made it his home (p. 44, ante\ When a person's com- 
mercial domicil is in question, the matter to be determined is whether 
he is, or is not, residing in a given country with the intention of 
continuing to trade there. From this fundamental distinction arise 
the following differences: 

(i). As to Residence, — Residence in a country is in general prima 
facie evidence of a person having there his civil domicil, but it is only 
primd fade evidence, the effect of which may be quite got rid of by 
proof that a person has never lived in the country with the intention 
of making it his permanent home ; but residence is far more than 
primd facie evidence of a person's commercial domicil. In time of 
war a man is taken to be domiciled for commercial purposes in the 
country where h6 in fact resides, and, if he is to escape the effect of 
such presumption, he must prove affirmatively that he has the inten- 
tion of not continuing to reside in such country. A long period 
further of residence, which, as regards civil rights> is merely evidence 
of domicil, might, it would seem, be absolutely conclusive in determin- 
ing national character in time of war (1 Duer, pp. 500, 501 ; The 
Harmony, 2 C. Rob. 322). 

(ii). As to Intention, — The intention or animus, which, in combina- 
tion with residence, constitutes a civil domicil, is different from the 
intention or animus which, together with residence, makes up a com- 
mercial domicil. 

The intention which goes to make up the existence of a civil 
domicil is the present intention of rt'siding permanently, or for an 
indefinite period, in a given country (pp. 43 — 45, ante). The 
intention which goes to make up the existence of a commercial domicil 
is the intention to continue residing and trading in a given country 
for the present. The former is an intention to be settled in a country 
and make it one's home, the latter is an intention to continue residing 
and trading there. Hence, on the one hand, a pereon does not acquire 
a civil domicil by residence in a country for a definite purpose or 
period (pp. 80, 81, ante), and cannot by residence in one country, e.g., 
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France, get rid of a domicll in another, e,g.^ England, if he retains the 
purpose of ultimately returning to England as his home ; while, on 
the other hand, the intention " which the law attrihutes to a person 
" residing in a hostile country is not disproved hy evidence that he 
" contemplated a return to his own country at some future period. If 
" the period of his return is wholly uncertain, if it remains in doubt 
" at what time, if at all, he will be able to accomplish the design, 
" the design, however seriously entertained, will not avail to refute the 
** legal presumption. A residence for an indefinite i^riod is, in the 
"judgment of law, not transitory, but permanent Even when the 
" party has a fixed intention to return to his own country at a certain 
" period, yet, if a long interval of time — an interval not of months, 
" but of years — is to elapse before his removal is to be effected, no 
" regard will be had to an intention of which the execution is so long 
"deferred" (1 Duer, pp. 500, 501). 

D., domiciled in England, goes to British India with the full 
intention of residing there till he has made his fortune in trade 
and of then returning to England, where he has his domicil of 
origin. He resides in India for twenty years. He retains his 
English civil domicil. Suppose, however, that D., under exactly 
similar circumstances in every other respect, takes up his residence not 
in British India, but in the Portuguose settlement in India, and aft«r 
war has broken out between England and Portugal, continues to 
reside and trade in the Portuguese settlement, though still retaining 
his intention of ultimately returning to England. D. thereupon 
acquires a Portuguese commercial domicil. 

(iii). As to Abandonment. — The rules as to abandonment are different. 
A civil domicil once acquired can be changed only by complete aban- 
donment in fact of the country whore a person is dcftniciled (In ffO(xIs 
of Raffeml, 32 L. J. (P. & M.) 203 ; see Rule 8, p. 86, ante), ' The 
intention to change, even if accompanied by steps for carrying out a 
change, will not, it would seem, produce a change as long as the 
person whose domicil is in question continues in fact to reside in the 
country where he has been domiciled. 

A commercial domicil in time of war can, it would seem, be changed, 
under some circumstances, by the intention to change it, accompanied 
by steps taken for the purpose of effecting a change. " The native 
" national character, that has been lost, or partially suspended, by a 
" foreign domicil, easily reverts. The circumstances, by which it may 
"be restored, are much fewer and slighter than those that were 
" originally necevssary to effect its change. It adheres to the party no 
" longer than he consents to bear it. It is true, his mere intention 
* to remove — not manifested by overt acts, but existing secretly in his 
" own breast, ... is not sufficient to efface the character that 
"his domicil has impressed; sometliing more than mere verbal 
" declarations, some solid facts, showing that the party is in the act of 
" withdrawing, is always necessary to be proved ; stUly neither his 
" aeiudf ret urn to his own country, nor even his actual departure from 
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**//«€ territories of tliat in which he has resided, is itidispensable " 
(1 Duer, pp. 514, 515). 

(iv). As to Domicil by operation of Law, — It may fairly be doubted 
whether the rales as to domicil by operation of law, e.f/., in the case 
of persons who have in fact no home, or of dependent persons, which 
play so large a part in the law of civil domicil, can be without con- 
siderable limitations applied to the ascertainment of commercial domicil. 
D., for example, is a French subject, whose domicil of origin is English, 
fie has an acquired domicil in France. Both France and America 
declare war against England. D. thereupon leaves France, intending 
to settle in New York. He resumes dilring the transit from one 
country to another his domicil of origin (pp. 86 — 96, ante) ; but it 
can hardly be supposed that he is not during such transit an aUen 
enemy. D., again, is an infant, or a married woman, carrying on a 
commercial business on his, or her, own accoimt in France during a war 
with England. It can hardly be maintained that the fact of the 
father in the one case, or the husband in the other, having an English 
domicil and being resident in England will free D. from the character 
ofanaUonenemy. 

(v). As to Special Rules, — ^There are one or two rules as to commercial 
domicil which can have no application to an ordinary civil domicil. 
Thus, according to American decisions at least, an American citizen 
(and the same principle would perhaps be applied by English courts to 
British subjects) cannot, by emigration from his own country during 
the existence of hostilities, acquire such a foreign domicil as to 
protect his trade during the war against the belligerent claims either 
of his own country or of a hostile power (1 Duer, p. 521 ; The Dos 
Hemianos, 2 Wheaton 76). So, again, a neutral merchant may, at 
any time, withdraw his property and funds from a hostile country, 
and such a withdrawal may restore him to his neutral domicil But 
whether the subject of a belligerent state can, after the outbreak of 
hostilities, withdraw from a hostile state so as to escape the imputation 
of trade with the enemy is doubtful If the withdrawal can be 
effected at all, either it must be done within a short period after the 
outbreak of war, or any delay in affecting it must be shown to have 
arisen from necessity or from compulsion {The Diana, 6 C. Rob. 59 ; 
Tfie Ocean, ibid,, 90; The Pre^idetU, ibid,, 277 ; 1 Duer, p. 519). 



C. Person^s CivU need not coincide with his Commercial Domicil, 



From the distinctions between a civil and a commercial domicil, the 
conclusion follows that a person may have a civil domicil in one 
country, and, at the same time, a commercial domicil or residence in 
another. Thus, suppose that D.'s domicil of origin \a English, but 
that he goes to France and sets up in trade there without any purpose 
of making France his permanent home, but with the distinct intention 
of returning to England within ten years. He clearly retains his 
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English domicil of origin ; and the outbreak of a war between Fiance 
and England does not of itself affect D.'s civil domiciL 

If D. continues to reside and trade in France after the outbreak of 
hostilities, though without any change of intention as to the time of 
his stay in France, he will acquire a French commercial domiciL In 
other words, he will have a civil domicil in England and a commercial 
domicil in France. 

Nor is this fact really inconsistent with Eule 3 (see p. 61, ante) 
that no x)erson can, at the same time, have more than one domiciL It 
only illustrates the fact constantly dwelt npon in this work, that 
residence is different from JJAnicil, and that a person while domiciled 
in one country may, in fact, reside in another. 



NOTE IV.— RULES AS TO IMMOVEABLES (LASD). 

A. Oenercd Principle, 

The general principle of the English Common Law is that the 
ordinary law of the country where land or real property is situated 
{lex sitvs) exclusively governs the rights of the parties, the mode^ of 
transfer, and the solemnities which accompany them {Story, ss. 424, 
428). This principle applied to land in England (with which alone 
this note is concerned) le4ids to the following results : — 

(1). As to Capacity. — The capacity to alienate or acquire land 
depends wholly on the ordinary rules of English law without any 
reference to the law of the owner's domicil (Story, & 431 ; but ae» 
Westlake, s. 89). 

(2), As to Restrictions on Alienation. — ^These aze goremed wholly 
by the lex sitiis. Enactments against the alienation of land in mort- 
main or for charitable uses apply to all land in England, whatever be 
the domicil of the owiur {Curtis v. Hutton, 14 Ves. 637, 541; 
contrast Mackintosh v. Toicnsendy 16 Ves. 330). 

(3). As to Forms of Alienation, — ^Land in England must be con- 
veyed according to the ordinary forms of English law {Stoj^, s. 434 ; 
WestlaJce, s. 82). 

(4). As to Marriage, — The mutual rights of husband and wife over 
each other's immoveable property in England are (independently of the 
effect of a settlement) regulated by the ordinary rules of English law 
without reference to the law of the husband's domicil, or of the country 
where the marriage takes place (In goods of Oentili, Irish L. XL 
9 Eq. 541). 

(5). As to Bankruptcy. — A bankruptcy does not transfer to the 
representative of the creditors any land situated out of the oountiy 
where the bankruptcy takes place. Hence a bankruptcy in France 
or Australia does not affect the bankrupt's lands in England (CockereJI 
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V. Dickens^ 3 Moore P. C. 98; Williams* Bankruptcy (2nd ed.), 
p. 96 ; Westlake, ss. 282, 283), and subject to the apparent excep- 
tion mentioned below, the ownership of lands in England is in no 
way affected by a bankruptcy in a foreign country. 

(6). As to Death, — The effect of the death of the owner of land in 
England on the succession to his land is, subject to the apparent 
exception mentioned below, governed wholly by the ordinary rules of 
English law without any reference to the law of his domicil. If he 
dies domiciled in France and intestate his freeholds descend to his 
heir, and his leaseholds are distributed exactly as they would be if 
he had died domiciled in England (^BWtwhistle v. Vardill, 2 CI. 
& F. 571 ; FeTtton v. Livingstone, 3 Macq. 497; Freke v. Lord Car- 
hery, L. R 16 Eq. 461 ; In goods of Gentili, Irish L. R. 9 Eq. 541), 
subject, however, to the proviso that the legitimacy of his successor, 
and hence indirectly the distribution of the leaseholds, may depend on 
the law of France (see pp. 181, 191, 192 ante). If he dies domici ed 
in France, having made a will, the validity and effect of his will in 
respect of real estate will bedetermined wholly with reference to the 
law of England (Copjnn y.Cqppm, 2 P. Will. 291). 

B. Exceptions to General Principle, 

There are one or two apparent exceptions to the general principle 
that land in England is wholly governed by the lex situs. 

(i). As to Bankruptcy, — A Scotch (or Irish Vj bankruptcy transfers to 
the trustee or assignee the lands of the bankrupt in England 
{WUliams' Bankruptcy (2nd ed.), p. 96 ; 19 & 20 Vict. c. 79, s. 102 
(Scotch) ; 20 & 21 Vict. c. 60, s. 268 (Irish) ). This exception to the 
rule that a foreign bankruptcy does not affect lands in England is 
little more than apparent. A Scotch or Irish bankruptcy, as also an 
English bankruptcy, takes place imder an Imperial Act, which affects 
the whole of the bankrupt's property throughout the British 
dominions. 

(ii). As to Wills of Chattels Beat under 24 & 25 Vict, c, 114. — 
Chattels real are, for most purposes, included under the rules as to 
immoveables. Under 24 & 25 Vict, c, 114, s. 1 (see pp. 303 — 305, ante), 
a British subject can, when out of the United Kingdom, make a valid 
will of personal estate in the form required by the law of the place 
where the same is made, or by the law of the place where the testator 
has his domicil of origin. If, therefore, D., born in the Mauritius, 
goes to France, he can, if the term " personal estate," as used in the 
Foreign Wills Act, includes chattels real (as to which there is no 
decided case), make a will of leasehold property in London which 
will be valid here, though not executed in accordance with the 
requirements of the English Wills Act, t.e., though not complying 
with the lex situs. It must, however, be pointed out that should the 
validity of such a will ever come in question the courts may hold that, 
in spite of the use of the term personal estate, the Foreign Wills 
Act was intended to apply only to moveables. 
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NOTE v.— LEGITIMATION. 

Quesiion, — Do English courts ever admit the legitimacy of a persoa 
bom out of lawful wedlock 1 

To this question two different answers may be given. 

First Ariswer. — Our courts hold that the question of a child's 
legitimacy is to be determined by the law of the father's domicil at 
the time of the child's birth. Hence the child of parents domiciled in 
Scotland becomes, on their subsequent marriage, in strictness legitimate 
in England, and is held by our courts to be legitimate, though, owing 
to the special rules governing the descent of land in England, he cannot 
be heir to English real estate. 

This answer, which is in accordance with the view maintained 
throughout this treatise is, it is apprehended, the right one, and is in con- 
f ormity with expressions used by the courts in several cases {Re DfjfCs 
Estate, 27 L. J. (Ch.) 98, 100; Skottowe v. Young, L. R. 11 Eq. 474, 
477). But we must admit that the reported decisions are indecisive, 
and are compatible with a different view. 

Second Answer, — Our courts do not, in strictness, admit the 
legitimacy of any persons born out of lawful wedlock. The Scotch 
cases, such as Udny v. Udny, L. E. 1 Sc. App. 441, are decisions as 
to Scotch law, and only determine that the son of a man domiciled in 
Scotland can, under Scotch law, be legitimated by the subsequent 
mairiage of his parents. Nor do the cases regulating succession to 
moveables go further than deciding that such succession is to be 
regulated wholly by the law of the country where the deceased person 
is domiciled. Under this rule an illegitimate child may claim 
moveables in England if the law of his fathers domicil entitles him 
to share in the succession {Doglumi v. Crispin, L. R. 1 H. L. 301). 
The fact, therefore, that a legitimated person may succeed to his 
father's moveables does not prove that our courts admit his 
legitimacy. 

Though this second answer does not, ^t is conceived, fairly represent 
the view taken by our courts, there is, it must be admitted, no reported 
case which gives a decisive reply to the question raised in this note. 
The effect given by English tribunals to the law of a deceased person^s 
domicil in determining the succession to his moveables, makes it in 
general unimportant to decide what may be the theoretical view taken 
by our courts as to the legitimacy of peisons entitled under the law of 
D.'s domicil to succeed to his moveable property. If, for example, 
English tribunals hold that the legitimated son of a Scotch intestate 
dying domiciled in Scotland is entitled to succeed to his father^s 
goods, it makes no practical difference whether English courts base 
his right to succeed on his legitimacy, or whether they base it on 
the ground that though not legitimate he is held so by the law of 
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Scotland, and that his right to moveables in England is governed 
wholly by Scotch law. Still, cases may be imagined, the decision of 
which must depend on the view taken by English courts as to the 
possible legitimacy of a person bom before the marriage of Ms parents. 
D., for example, a man domiciled in Scotland, has by M. an illegitimate 
child C. D., after C. 's birth, marries M. , and later in life becomes and dies 
domiciled in England without leaving a will. If C. is strictly legitimate 
under English law, f.e., if the first suggested answer is right, he is 
entitled to succeed to D.'s English moveables. If C. is not strictly 
legitimate under English law, i,e.y if the second suggested answer is 
right, he is not entitled to succeed to D.'s English moveables. He is 
not entitled under English law, because he is not legitimate. He 
cannot make out a title xmder Scotch law, because D. did not die 
domiciled in Scotland. Two cases, Goodman v. Goodman^ 3 Giif. 
643, and Boyes v. Bedcde, 1 H. & M. 798, each appear to raise in 
substance the question whether a person bom out of lawful wedlock 
can be in England legitimated by the subsequent marriage of his 
parents. As, however, the decision in the first case is in favour of, 
and in the second is against, such person's legitimacy, neither case can 
be considered decisive. 

The right conclusion appears to be that, while the first suggested 
answer is probably correct, its correctness cannot be considered free 
from doubt. 



NOTE VI.— THEOKIES OF DIVOKCE. 

The doctrine maintained by the courts of any country with regard 
to jurisdiction in matters of divorce and points connected therewith, 
ultimately depends upon the view entertained by such courts with 
regard to the nature of divorce. On this matter three different 
theories, depending at bottom on the different views which may 
be taken of marriage, have been maintained at different times 
and in different countries. These theories may for convenience be 
termed the " contractual theory," the " penal theory," and the " status 
theory ' ' of divorce. 

1. The Contractual Theory. — Marriage may be regarded mainly as 
a contract between the parties thereto (2 Steph, Com, (7th ed.), p. 240). 
On this view of marriage, divorce is naturally regarded as the rescis- 
sion of the marriage contract, on the terms or conditions (if any) for its 
determination agreed upon between the parties at the time of the 
marriage ; as, for example, that it might be put an end to on the groimd 
of incompatibility of temper, or of the husband's desertion of the 
wife. Even on what may be termed the extreme contractual theory^ 
marriage has never in modem times been put on exactly the same basis 
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as other agreements. The conditions of the contract, as to its rescission 
and otherwise, have never, in Christian countries at least, been held 
to be subject to variation at the will of the parties, but have always b«'n 
treated as deterniined by the law of the country under which the 
marriage is made. It has further been almost universally held that 
a marriage c^n be dissolved only by public authority. Still, on the 
contractual view, a divorce may fairly be described as the rescission 
of a contract, and the right to divorce may be regarded as the right 
of the party aggrieved to have the marriage contract rescinded on the 
conditions, if any, agreed upon between the parties with reference to 
its rescission. 

Results of Theory, — From tliis theory two consequences naturally 
ensue. First, if the parties marry under the law which, like that of 
England before 1858, or of modem Italy, does not recognise divorce, 
neither of them can have under any circumstances the right to petition 
for a divorce from the tribunals of any country whatever. For a 
person who has married, for instance, under the law of Italy, has 
entered into an agreement, one of the terms of which is that it shall 
never be rescinded. He cannot, therefore, have, in virtue of this 
contract, a ground for applying to the courts of any country whatever 
for its rescission (Tovey v. Lindsay, 1 Dow. 117, 131, 140). Secondly, 
jurisdiction in matters of divorce belongs, on this view, exclusively to 
the tribunals of the country under the law of which the marriage was 
celebrated. The latter conclusion is no doubt not an inevitable, but 
is certainly a natural, result of the general theory. 

Defects of Theory, — The contractual theory , though often maintained, 
has never been found satisfactory ( Warrender v. Warrender^ 2 CL & 
F. 488 ; Mordaunt v. Mordaunt, L. R 2 P. & M. 103, 126, judg- 
ment of Lord Penzance), The parties to a marriage do not in 
fact contemplate its rescission, but intend to enter into an agreement 
for life. The intervention, again, of the State aims rather at the 
punishment of an offender or the relief of a person injured by the 
misconduct of another, than at the giving effect to a contract 

2. Pe7ial Theory. — Marriage may be regarded as a contract imposing 
on each of the parties duties in the fulfilment of which the State is so 
much concerned that the breach thereof exposes the offender to legal 
penalties. On this view of marriage a divorce ia naturally regarded 
as the penalty inflicted by the State on offences against the marriage 
relation. 

Results of Theory. — ^The "penal theory" is inconsistent with the 
view that the right to divorce depends on the terms imposed by the 
law under which the parties married. The liability to divorce depends, 
on this view, like the liability to other criminal punishments, on the 
law of the place where the criminal is residing, or where the offence ia 
committed. Hence, jurisdiction in matters of divorce is, on this 
view, given by the temporary residence of married persons within a 
given country, especially if the offence against the marriage relation, 
e.f/.y adultery, is committed within the limits of such country. The 
IK'iial thoory of divorco has not on the whole been favoured by 
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English tribunals {Mordaunt v. Mordau7dy L. R 2 P. & M. 109 ; 
Mordaiint v. Moncreiffej L. E. 2 H. L. Sc. 374), but has certainly 
influenced Scotch courts, and affords the theoretical justification for 
the freedom with which they have in practice exercised jurisdiction 
in matters of divorce. 

Defects of Theory, — This view has at least two defects. Divorce is 
not of necessity a penal proceeding. It may, as in countries where it 
is granted because of the lunacy of one of the parties to the mar- 
riage, not be the punishment for any offence, and is, in any case, far 
more naturally looked upon as a measure of relief to the husband or 
wife, or to both, than as a punishment to either. If, in the second 
place, divorce be the punishment for a crime, there is a difficulty in 
seeing why it should have an extra-territorial effect. 

3. Statvs Theory, — Marriage may be regarded as a contract which 
creates or constitutes a special statvs^ viz., the status or condition of 
husband and wife (see pp. 153 — 155, ante). On this view of 
marriage a divorce is the act by which a State through a public 
authority dissolves or puts an end to the marriage status, 

Besults of Theory, — First, the claim to divorce has, on this View, 
no connection with the terms of the marriage contract, for a divorce is 
not the rescission of an agreement, but the extinction of a status, the 
continuance of which is in the judgment of the State inexpedient, 
whether on grounds of justice or of policy. Hence, secondly, the 
fact that the parties were married under a law wldch did not recognise 
divorce, affords no reason why the courts of a State, the law of which 
does recognise divorce, should not dissolve their maiTiage. Thirdly, 
jurisdiction to dissolve a marriage naturally belongs on this view 
exclusively to the tribunals of the country where the parties are 
domiciled. For this is, according to the doctrine generally prevalent, 
the country to which the parties belong, and by the law of which 
their status is determined (see judgment of Brett, L.J., Nihoyet v. 
Niboyet, 4 P. D. 1, 9). Fourthly, a judgment pronounced by such 
tribunals has effect everywhere. 

It should be noticed that the courts of countries, as, e,g., Italy, whose 
law makes allegiance and not domicU determine a person's status, natur- 
ally hold that the right to divorce depends on the law of the country 
of which the parties to a marriage are citizens, and that jurisdiction in 
matters of divorce belongs exclusively to the courts of such country. 



NOTE VIL— EFFECT OF FOREIGN DIVORCE ON 

ENGLISH MARRIAGE. 

1. State of Law before 1868. — Till the year 1858, when the Divorce 
Act, 20 & 21 Vict. c. 85, came into operation, our courts leant towards 
the contractual theory of divorce (see p. 349, ante), and on the whole 
held that the right to divorce depended on the terms of the mar- 
riage contract {Touey v. Lindsay, 1 Dow. 117, 131, 140). From this 
theory, combined with the fact that no means then existed by which 
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a marriage could be dissolved in due course of law by the £ngli.«^h 
courts (Wilkhwm v. Oihson, L. R 4 E(|. 162, 168), arose two doc- 
trines wliich, on the whole, received the approval of English tribunals. 
The first doctrine was that no foreign court could, under any circum- 
stances, pronounce a divorce which should be held valid in England 
of the parties to an English marriage. This view, which was a 
legitimate inference from the premises on which it was based, may 
be termed the received doctrine. No decision can be cit«d which 
shows that our courts ever, prior to l^<58, recognised the right of 
foreign tribunals to dissolve an English marriage, and several decisions 
exist which can hardly with fairness be interpreted as consistent with 
the opinion that an English marriage was, under any circumstancf*, 
dissoluble {Lolley's Case, 2 CI. & F. 567; McCarthy v. De CkiU, 2 
CI. & F. 568). But though the dogma that an English marriage was 
indissoluble was the received opinion of the courts, it was one which 
never obtained decisive judicial sanction. The cases which can be 
cited in its support do not go further than showing that our courts 
would not recognise a divorce when the parties to it were not domiciled 
in the country where the divorce was oLtained, and it has even been 
maintained that the position, that a foreign tribunal can dissolve an 
English marriage when the parties thereto are domiciled within its 
jurisdiction, is consistent with all English decisions, though it may 
not be consistent with the resolution of the judges in Lolley's case 
(Shaw V. Gmildy L. R. 3 H. L. 65, 85). Though, in short, before 
1858 the contractual theory was on the whole predominant^ yet it 
never received full legal recognition, whilst its eifects were counter- 
acted by the partial influence of what we have termed the daUis 
theory of divorce ( Wurrmder v. Warremier, 2 CL <fe F. 488 ; Cmi- 
way V. Beazleyy 3 Hagg. Ecc. 639). The second doctrine resulting 
from the contractual theory was that every marriage celebrated in 
England was an English marriage, and, therefore, indissoluble by the 
decree of a foreign tribunal. Hence it was on one occasion decided 
that the marriage in England of a Dane domiciled in Denmark could 
not, as far as effects in England went, be dissolved by a Danish divorce. 
The conclusion, however, that every marriage celebrated in England 
was an English marriage, and, therefore, indissoluble, was erroneous, 
even on the contractual theory of divorce. For even if the right to 
divorce depends on the terms of the marriage contract, these terms 
are fixed by the law of the country subject to which the marriage is 
made, which, no doubt, in general is the law of the country where the 
marriage is celebrated, but may be the law of the country where the 
husband is domiciled. This was perceived long before the pass- 
ing of the Divorce Act, and the better, though not the pre- 
dominant, opinion was, that the marriage in England between parties of 
whom the husband was domiciled, for example, in Scotland, was not 
an English but a Scotch marriage, and, therefore, not affected by the 
rule making English marriages indissoluble ( Warrender v. Warrender^ 
2 CI. & F. 488 ; Geils v. Geils, 3 H. L. C. 280). The state of the law, 
therefore, prior to 1858, may bo thus summed up. 
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• 

1^, An English marriage was generally held to be indissoluble, 
though some lawyers inclined to the opinion that when the parties to 
such a marriage were domiciled in a foreign country they might obtain 
a divorce which would be held valid in England. 2ndly, The courts 
often identified a marriage celebrated in England with an English 
marriage, but the better opinion was that the character of a marriage 
depended on the domicil of the husband at the time of its celebration. 

2. State of the Law dnce 1858. — Our courts have, since 1858 (it is 
conceived), surrendered the theory that an English marriage cannot be 
dissolved by a foreign divorce, and admit that where the parties to 
such a marriage are bond fide domiciled in a foreign country the tribunals 
of that country have jurisdiction to pronounce a divorce which will 
in general be held valid in England. This view of the present state of 
the law has been maintained throughout this treatise (see pp. 233 — 
240, an^e), and, though not conclusively established by any reported case, 
can be maintained with some confidence on the following grounds : — 

First, — The Divorce Act strikes at the root of the theory that no 
English marriage can be dissolved by a foreign court For the Act, 
by providing rqp^olar means for divorce, disposes of the contention that 
an English marriage is a contract entered into on the terms that it 
shall never be rescinded ; and further, being applicable to marriages 
made before the time when the Act passed, amounts to something like 
a legislative declaration that the right to divorce does not depend upon 
the terms of the marriage contract. Secondly. — Even independently of 
the effect of the Divorce Act, English Judges have, in modem times, 
shewn an inclination to reject the contractual theory of divorce 
(Mordawd v. Mordaunt, L. R. 2 P. & D. 103, 126, 127 ; SJiaw v. 
Gould, L. R 3 H. L. 55, 90, 91), and, at the same time, have, on one 
occasion, at least, distinctly repudiated what we have termed the penal 
theory (Mardaunt v. Moiwrieffe, L. R. 2 H. L. Sc. 374). Add to this, 
that though no reported case establishes the doctrine that a foreign 
divorce can dissolve an English marriage, yet strong judicial dicta may 
be cited in favour of the view that questions of divorce have reference 
to status, and ought, therefore, to be decided wholly by the courts of 
the country where the parties are domiciled {J^Uson v. WHson, L. 
R 2 P. & D. 435, 442 ; Nilwyet v. NUnyyet, 4 P. D 1, 19 ; Shaw v. 
AHomey-Oefneral, L. R 2 P. & D. 156, 161, 162, Shaw v. Oaidd, L. 
R 3 H. L. 55, 85, and see pp. 234 — 237, ante). But this view is at 
bottom absolutely inconsistent with the maintenance of the opinion 
that no foreign decree of divorce can dissolve an English marriage. 
Thirdly, — The Divorce Court has pressed to the utmost the claim to 
jurisdiction over all persona domiciled in England ( Wilson v. Wilson, 
L. R 2 P. & D. 435, and see pp. 228 — 233, ante), and in the absence of 
decisions to the contrary, it may safely be assumed that our courts will 
in general concede to foreign tribunals, the same jurisdiction in respect 
of English marriages which our courts claim for themselves in respect 
of foreign marriages. 

The present state of the law is, therefore (it is conceived), that a 
foreign divorce, if pronounced by a divorce court of the country whei-e 

A A 
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the parties are domiciled, will in general dissolve an English marriage, 
and be held valid in England. 

3. Jurisdictinn of Scotch courts to dissolve an JStigli^ tnarriafje t 
— The Scotch courts adopting in the main the " penal " theory of 
divorce (see pp. 350 — 351, arUCy Uttertony, TewsJiy Ferg. Div. Gases 2-5) 
have never admitted that the fact of a marriage being celebrated in 
England, or of its being in strictness an English marriage, deprivts 
them of jurisdiction to grant a divorce (2 Frasery Treatise on Husbatal 
and Wife (2nd ed.), pp. 1286—1294; Warrendsr v. Warrender, 2 
CI. & F. 488). They have further maintained that jurisdiction is 
given by (i) the commission in Scotland of a divorce offence {locus 
delicti) and the personal citation of the defendant (2 Eraser (2nd ed. >, 
1288, 1289) ; or (ii) the residence of the partif»s, (/,«., in effect of the 
husband) in Scotland for a period of forty days (see Ringer v. diurchilly 
2 D. 307 ; Jack v. Jack, 24 D. 467) ; or (iii) the hon^i fide domicil of 
the parties in Scotland. The English courts have never conceded the 
validity of the claims put forward by Scotch tribunals. They shewed 
at one time, as already pointed out, (pp. 352, 353, a7<^), a disposition to 
maintain that every marriage celebrated in England was an English 
marriage, and that a Scotch divorce could not dissolve an English mar- 
riage as regards its effect in England {Lollm/s Casey 2 CL & F. 567)^ 
and have since no less than before the passing of the Divorce Act 
{Shaw V. Goidd, L. li. 3 H. L. 55) strenuously maintained that no 
decree of a Scotch court can divorce the parties to an English mar- 
riage, unless they are domiciled in Scotland at the time of the divorce. 
This difference of view as to jurisdiction in divorce has led to much 
controversy and some practiced inconvenience. The important ques- 
tion, however, whether an English marriage can under any circum- 
stances be dissolved as regards its effects in England by a Scotch 
divorce has never been raised in such a form as to receive absolute 
decision. For Lollej/s Case (2 CI. & F. 667) only decides that 
English courts will not recognise the validity of a divorce pronounced 
by the court of a country where the parties are not domiciled, whilst 
Warrender v. Warrender (2 CI. & F. 488) only decides a matter of 
Scotch law, viz., that the Scotch courts claim jurisdiction to divorce 
persons who though married in England are at the time of the divorce 
domiciled in Scotland. But though the answer to the enqiury raised 
cannot be treated as decisively determined by authority, the following 
considerations suggest what the answer ought to be, and point to the 
conclusion that the opinions entertained by the Scotch and the English 
tribunals respectively admit of reconciliation. 

First — The Scotch courts, as represented at any rate by the House 
of Lords, would appear to have surrendered the claim to dissolve the 
marriage of persons not domiciled in Scotland, or at least to look with 
great doubt on the doctrine that either the locus delicti or residence 
for forty days gives jurisdiction in matters of divorce. {Fitt v. PiH, 4 
Macq. 627 ; Jack v. Jack, 24 D. 467 ; Ringer v, ChurchUly 2 D. 307.) 
It is, however, perfectly clear that the Scotch courts, even if thej- 
surrender other gr<ninds of jurisdiction, claim jurisdiction to dissolve 
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the marriage of anj persons domiciled in Scotland, i^arrender v. 
Warre^xder, 2 CI. <& F. 488.) 

Secondly, — ^English courts have, as already pointed out, (see pp. 
234, 237, 352, 353, aiUe), all but ceased to maintain that a marriage 
celebrated in England is of necessity an English marriage, and have 
shewn a marked inclination to concede that even an English marriage 
may be dissolved by the tribunals of any country where the parties are 
domiciled at the time of divorce. 

It therefore appears to follow that a Scotch divorce will in general 
be held valid in England if the parties to the marriage are, when 
divorced, domiciled in Scotland, that such a divorce will not be held 
valid if the parties are not domiciled in Scotland, and that the con- 
troversy between the English and the Scotch courts may be reconciled 
by the admission on each side that domicil is the true criterion of 
jurisdiction in mattera of divorce. 



NOTE VIIL— EXTRA-TERRITORIAL EFFECT OF 
DISCHARGE IN BAN^KRUPTCY. 

Rule \.—A discharge under the bankruptcy law of any country 
from any debt or liability is a discharge, in the courts of such country, 
from such debt or liability wherever contracted, {Armani v. Castrique, 
14 L. J. (Ex.) 36, 38.) 

X., a Frenchman, becomes indebted in France to A., also a French- 
man. X. becomes bankrupt in England, and obtains his discharge. 
A. cannot maintain an action in England for the debt against 2L 
(Armani v. Castrique, 14 L. J. (Ex.) 36 ; Ellis v. McHenry, L. R 6 
C. P. 228.) 

Rule ii. — A discharge from a debt or liability under the bankruptcy 
law of the country in which the debt or liability has arisen is a dis- 
charge from such debt or liability in the courts of every country {Ellis 
V. McHenry, L. R 6 C. P. 228, 234, judgment of Bovill, C.J. ; 
BarOey v. Hodges, 1 B. & S. 376, 30 L. J. (Q.B.) 352 ; PhUUps v. 
Eyre, L. R 6 Q. B. 1, 28 ; Story, s. 340). 

X. incurs a debt to A. in Victoria for goods there sold and delivered 
by A. to X. Afterwards X. obtains a discharge under the Victorian 
insolvent law. A cannot sue X. for the debt in an English court 
(Gardiner v. Houghton, 2 B. & S. 743. Quellin v. Moisson, 1 
Knapp, P. C. 265 ; Smith v. Buchanan, 1 East, 6). 

X. in Baltimore draws a bill on M. in London payable to A. M., 
the drawee, refuses to accept the bill. X. becomes bankrupt in 
America, and obtains a discharge under the bankruptcy laws of the 
United States. A. cannot sue X. in an English court for the amount 
of the bill. (PoHer v. Brown, 5 East, 124.) 

Rule iiL — Subject to the apparent exception hereinafter men- 
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turned^ the discharge from a debt or liability under the bankruptcy 
law of a country wJiere such debt or liability did not arise is not a 
disdiarge in the courts of any other country {Ellis v. McHenry, L. R- 
6 C. P. 228, 234 ; Smith v. Buchanan, 1 East, 6 , Lewis t. Oweti, 
4 B. & Aid. 654 ; PhUlips v. Allan, 8 B. A C. 477 ; Bartley v. 
Hodges, 1 B. A S. 375, 30 L. J. (Q. B.) 352). 

A., in England, draws a bill of exchange against X- in England. 
X. accepts the bill which he does not pay in due course. X. after- 
wards becomes bankrupt in Victoria, and obtains a discharge there 
under a Colonial insolvency Act A. can in spite of the dischaige 
under the Victorian Statute maintain an action in England against 
X. for the amount of the bill {Bartley y. Hodges, 1 B. A S. 375, 30 
L. J. (Q.B.) 352). 

X. buys goods in England of A. X. afterwards obtains at New 
York a discharge under the New York bankruptcy law. The dis- 
charge is no answer to an action by A. in an English court against X. 
for the price of the goods {Smith v. Buchanan, 1 East, 6). 

Apparent Exception. — A discfiarge from a debt or liability under 
a bankruptq/ Act of the Imperial Parliament is a discharge from such 
debt or liability in the courts of any country forming part of the Britidi 
dominions {Kllis v. McHenry, L. K. 6 C. P. 228). 

X. incurs a debt to A. in Victoria. X. afterwards makes an arrange- 
ment with his creditors by a composition deed under an English 
bankruptcy Act. A. brings an action in the Victorian courts for the 
amount of the debt. The arrangement under the English composition 
deed is an answer to the action. {Ellis v. McHenry, L R 6 C. P. 228.) 

X. incurs a debt to A« in England and to B. in Scotland. X. 
then obtains a discharge under the Irish Bankruptcy Act. A. soeR X. 
in an English court for the English debt, and B. sues him, also in an 
English court, for the Scotch debt. The discharge is an answer to 
both actions. {Fergusson v. Spencer, 2 Scott, N. R 229 ; Sidaway v. 
Hay, 3B. & C. 12.) 

As to this exception two points desenre notice. First. — ^The excep- 
tion is only an apparent one. For the purposes of the Imperial bank- 
ruptcy Acts the British dominions form one country or law district 
Hence the fact that a discharge under an English bankruptcy Act is 
in a Victorian court a bar to a debt contracted in Victoria ought to be 
considered in strictness rather an application of Rule L, p. 355, ante, 
than a real exception to Bule iii., p. 355, ante. Secondly. — Rule iii com- 
bined with this exception, leads to the result that a discharge under an 
English bankruptcy Act is in Victoria a discharge from a debt con- 
tracted in Victoria or elsewhere, whilst a discharge under a Victorian 
bankruptcy Act is not in England a discharge from a debt or liability 
not arising in Victoria. That this is so is a consequence of the l^gal 
relation between the United Kingdom and the colonies. A Victorian 
court IB subject to two legislatures, viz., the Imperial Parliament and 
the Victorian legislature. A discharge under an Imperial bankruptcy 
Act is a command to all courts under the control of the Imperial Par- 
liament, i.e., to all coiurts throughout the British dominions, to treat 
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the bankrupt as discharged from liability. This command binds the 
Victorian courts, and they therefore recognise a discharge under an 
Imperial Act, even in respect of Victorian debts. A discharge under 
a Victorian bankruptcy Act is a command to all courts under the 
control of the Victorian legislature to treat the bankrupt as dis- 
charged from liability. This command also binds the Victorian 
courts. They therefore recognise a discharge under a Victorian Act 
in respect both of English and of Victorian debts. The commands, 
however, of the Victorian legislature do not bind English courts. 
Our tribunals, therefore, give the same effect to a discharge under a 
Victorian Act which they give to a discharge under the law of France 
or America. They regard it^ that is to say, as freeing the bankrupt 
from liability for those debts only which have arisen in the country — 
Victoria— under the law of which he has obtained his discharge. 



NOTE IX.— FOREIGN WILLS ACTS. 
24—26 VioT., 0. 114. 

An Ad to amend the Law with respect to Wills of Personal Estate 

made by British Subjects, 

6th August, 1861. 

Be it enacted by the Queen's Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons in this present Parliament assembled, and by the authority 
of the same, as follows : 

1. Every will and other testamentary instrument made out of the 
United Kingdom by a British subject (whatever may be the domicil 
of such person at the time of making the same or at the time of his 
or her death) shall, as regards personal estate, be held to be well 
executed for the purpose of being admitted in England and Ireland 
to probate, and in Scotland to confirmation, if the same be made 
according to the forms required either by the law of the place where 
the same was made or by the law of the place where such person was 
domiciled when the same was made, or by the laws then in force in 
that part of her Majesty's dominions where he had his domicil of 
origin. 

2. Eveiy will and other testamentary instrument made within the 
United Kingdom by any British subject (whatever may be the domicil 
of such person at the time of making the same or at the time of his 
or her death) shall, as regards personal estate, be held to be well 
executed, and shall be admitted in England and Ireland to probate, 
and in Scotland to confirmation, if the same be executed according to 
the forms required by the laws for the time being in force in that 
part of the United Kingdom where the same is made. 
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3. No will or other testamentary instrument shall be held to he 
revoked or to have become invalid, nor shall the construction thereof 
be altered by reason of any subsequent change of domicil of the 
person making the same. 

4. Nothing in this Act contained shall invalidate any will or other 
testamentary instrument as regards personal estate which would have 
been valid if this Act had not been passed, except as such will 
or other testamentary instrument may be revoked or altered by 
any subsequent will or testamentary instrument made valid by 
this Act. 

5. This Act shall extend only to wills and other testamentary 
instruments made by persons who die after the passing of this Act 



24—25 Vict. c. 121. 

An Ad to amend the Law in relatum to the Wills and Domicil of 
British Subjects dying whilst resident abroad^ and of Foreign 
Subjects dying whilst resident mithin her Majesties Dominions. 

6th August, 1861. 

Whereas by reason of the- present Law of Domicil the wills of 
British subjects dying whilst resident abroad are often defeated, and 
their personal property administered contrary to their expectations 
and belief ; and it is desirable to amend such law, but the same can- 
not be effectually done without the consent and concurrence of foreign 
states : Be it therefore enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, and 
by authority of the same, as follows : 

1. Whenever her Majesty shall by convention with any foreign 
state agree that provisions to the eflfect of the enactments herein con- 
tained shall be applicable to the subjects of her A ajesty and of such 
foreign state respectively, it shall be lawful for her Majesty by any 
Order in Council to direct, and it is hereby enacted, that from and 
after the publication of such order in the London Gfazette no British 
subject resident at the time of his or her death in the foreign country 
named in such order, shall be deemed imder any circumstances to 
have acquired a domicil in such country unless such British subject 
shall have been resident in such country for one year immediately 
preceding liis or her decease, and shall also have made and deposited 
in a public office of such foreign country (such office to be named in 
the Order in Council) a declaration in writing of his or her intention 
to become domiciled in such foreign coimtry ; and every British 
subject dying resident in such foreign country, but without having so 
resided and made such declaration as aforesaid, shall be deemed for 
all purposes of testate or intestate succession as to moveables to 
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retain the domicil he or she possessed at the time of his or her going 
to reside in such foreign country as aforesaid. 

2. After any such convention as aforesaid shall have heen entered 
into by her Majesty with any foreign state it shall be lawful for her 
Majesty by Order in Council to direct, and from and after the publi- 
cation of such order in the London Gazette it shall be and is hereby 
enacted, that no subject of any such foreign country who at the time 
of his or her death shall be resident in any part of Great Britain or 
Ireland shall be deemed under any circumstances to have acquired 
a domicil therein, unless such foreign subject shall have been resident 
within Great Britain or Ireland for one year immediately preceding 
his or her decease, and shall also have signed and deposited with her 
Majesty's Secretary of State for the Home Department, a declaration 
in writing of his or her desire to become and be domiciled in England, 
Scotland, or Ireland, and that the law of the place of such domicil 
shall regulate his or her moveable succession. 

3. This Act shall not apply to any foreigners who may have 
obtained letters of naturalisation in any part of her Majesty's 
dominions. 

4. Whenever a convention shall be made between her Majesty 
and any foreign state, whereby her Majesty's consuls or vice-consuls 
in such foreign state shall receive the same or the like powers and 
authorities as are hereinafter expressed, it shall be lawful for her 
Majesty by Order in Council to direct, and from and after the publi- 
cation of such order in the London Gazette it shaU be and lis hereby 
enacted, that whenever any subject of such foreign state shall die 
within the dominions of her Majesty, and there shall be no person 
present at the time of such death who shall be rightfully entitled to 
administer to the estate of such deceased person, it shall be lawful 
for the consul, vice-consul, or consular agent of such foreign state 
within that part of her Majesty's dominions where such foreign sub- 
ject shall die, to take possession and have the custody of the personal 
property of the deceased, and to apply the same in payment of his 
or her debts and funeral expenses, and to retain the surplus for the 
benefit of the persons entitled thereto ; but such consul, vice-consul, 
or consular agent shall immediately apply for and shall be entitled to 
obtain from the proper court letters of administration of the effects 
of such deceased person, limited in such manner and for such time as 
to such court shall seem fit 



NOTE X.— EECENT CASES ON DOMICIL. 

Three recent cases call for particular notice. 

1. Sottomayar v. De Barros, 2 P. D. 81, 3 P. D. 1.— By the law of 
Portugal a marriage between first cousins is iUegal as being incestuous. 
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but may be celebrated under a Papal dispensation^ D. and M., Porto* 
guese subjects, domiciled in Portugal, and first cousins to each oth^ 
came to reside in England in 185 S, and in 1866 went through a 
form of marriage before the Registrar of the District of the City of 
London. In 1873 they returned to Portugal. Their domicil had 
throughout continued to be Portup^ese. In 1874, M., the woman, 
petitioned the Divorce Court to declare her marriage with D. null and 
void. The court refused to pronounce the marriage void, holding that 
the court of the country where a marriage is contracted is not bound to re- 
cognise the incapacities affixed by the law of the domicil of the parties 
to a contract of marriage, if such incapacities do not exist according to 
the lex loci contractttSf and ought not to pronounce a marriage otherwise 
valid to be null and void by reason of such incapacities (2 P. D. 81). 
On appeal, the Court of Appeal reversed the decision of the court 
below, and held that the parties being by the law of their domicil 
under a personal disability to contract marriage with each other, their 
marriage ought to be declared null and void (3 P. D. 1). This deci- 
sion of the Court of Appeal may, till overruled, be taken to decide the 
following points, viz., iirst, that capacity to contract marriage^ and 
perhaps capacity to contract generally, is to be determined by reference 
to the law of the contractor's domicil, and not by reference to the lex 
loci contractus ; secondly, that status or personal capacity is dependent 
iipon the law of a person's domicil ; thirdly, that our courts have 
jurisdiction to determine the validity of a marriage contracted in Eng- 
land, even though the parties to it are not and never have been domi- 
ciled in England. {Simonin v. MallaCy 2 Sw. & Tr. 67, 29 L. J. (P. & 
M.) 97, sec Rii^le 48, p. 243, ante.) This case is, as to the main points 
involved, on the whole in conformity with the doctrines of jurists, such 
as Savigny, but is hard to reconcile with earlier eases, such as Male v. 
Roberts^ 3 Esp. N. R 163 ; Dalrymple v. Dalrymple, 2 Hagg. Constw 
64 ; Scrimshire v. Scrimshire, Ibid., 395. There is, however, some 
logical dif&cidty in reconciling the claim of the court of the country 
where the parties are not domiciled to pronounce on the validity of a 
marriage with the view, which lies at the bottom of the decision, that 
status depends on the law of a person's domicil. 

2. Niboi/et v. Nihoyet, 3 P. D. 52, 4 P. D. 1.— D.,a French subject^ 
married M., a British subject, at Gibraltar in 185(>. In 1862, D. was 
appointed French Yice-Consul in England, where he resided till 1869. 
From 1869 to 1875 D. held Consular appointments under the French 
Government out of England. In 1875, D. was appointed Consid in 
England, and resided in England, in discharge of his Consular duties, till 
the commencement of the suit for divorce in 1876. On 23rd October, 
1876, M. petitioned for dissolution of marriage, allying adultery, 
coupled with desertion. It was held by the judge of the Divorce Court 
that the court had no jurisdiction to grant a divorce (3 P. D. 52). On 
appeal the Court of Appeal held (Brett, L J., dissenting), that the 
court had jurisdiction to grant a divorce (4 P. D. 1). 

This decision must, until overruled, be taken as certainly decid- 
ing, that under certain ciTcnmstancea residence short of domicil 
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gives jurisdiction to tlie Divorce Cotut in matters of divorce, and, 
though not necessarily deciding this point, may be cited as shewing, 
that the jurisdiction of the court in matters of divorce does not in any 
way depend upon domicil. '* I find myself," says James, L.J., " un- 
*' able to arrive at the conclusion that the domicil of the complaining 
'' party ought to determine the existence of the limits of the jurisdic- 
" tion given by the English statute to the English court. The only 
*' limitation which I can find is the limitation of the jurisdiction to 
" those matters which come under the category of matrimonial matters 
'^ in England, to every one of which the English law, with all its 
" consequences, as far as England is concerned, must be applied " (4 
P. D. 9). The doctrine here laid down is, no doubt, propounded by a 
judge of the highest eminence, but it is opposed to the judgments 
both of Sir Robert Phillimore and of Brett, L. J., and suggests the 
following criticisms : — First, — The Court of Appeal, while rejecting 
domicil as a criterion of jurisdiction, has not clearly pointed out what 
is the criterion by which the existence of jurisdiction is to be deter- 
mined. Secondly. — If domicil be abandoned as a test of jurisdiction 
the Divorce Act will in many cases be extended to parties whose 
home is in Ireland, a result which it is difficult to believe was con- 
templated by the legislature. Thirdly. — The doctrine of the Court of 
Appeal is opposed to the dicta of weighty authorities (see the 
expressions of Lord Penzance in Wilson v. Wilson^ L. E. 2 P. <& D. 
435, and of Lord Westbury in Shaw v. Oould, L. E. 3 H. L. 55, 85), 
as well as to the opinions of jurists (2 Bishop, Marriage and Divorce, 
ss. 132—198; Story, ss. 228 — 230c; Savigny, s. 376, p. 248 ; Bar, & 
92 ; and compare Fiore, s. 131), and is hard to reconcile with some 
decided cases ( Yelverton v. Tdverton, 1 Sw. ATr. 574 ; and aeeDtiggan v. 
Duggan, decided in the Supreme Court of Victoria, 8th October, 1877, 
reported 64 L. Times, p. 152). Fourthly. — ^The actual decision in 
Niboyet v. Niboyet may be upheld without adopting all the reasoning by 
which it is supported in the judgments given by the majority of the court. 
The wife alleged desertion, and it has often been suggested that it is 
reasonable in such a case not to press the fiction that a wife is domiciled 
in the same country as her husband to such an extent as to deprive 
her of the right of petitioning for divorce. The decision, in shorty is 
one which may more easily be justified by the exceptional circum- 
stances of the case than on the general principles on which it is 
supposed to rest. 

3. In re Cigala's Settlement Trusts, 7 Ch. D. 351.— In 1838 D., an 
Italian, domiciled in Italy, married an English lady, who, under an 
English marriage settlement, assigned French rentes and shares in the 
Bank of France to trustees, upon trust, after the death of the husband 
and wife, for the children of the marriaga D. and his wife continued 
domiciled in Italy. In 1877 D., who survived his wife, died, leaving 
two children, A. and B., both domiciled Italians It was held that 
succession duty was payable by A. and B. on the property coming to 
them under the settlement 

This case is very remarkable, as going a great way towartls invalidat- 
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ing the rule that liability to suocession duty depends on domiciL The 
successors were domiciled Italians. The property was, in fact, situated 
abroad. The rule, therefore, that this case appears to establish is, 
that any property whatever, taken under an English settlement, is 
liable to duty. The decision is rendered somewhat unsatisfactoiy, not 
only from its going beyond any preceding judgment in cutting down 
the principle that liability to succession duty depends upon domicil, 
but also from the fact, that, as far as appears from the report of the 
case, a good deal of the argument turned upon the quite irrelevant 
point of A. and £., the successors, being foreigners, i.e., persons owing 
a foreign allegiance. 



NOTE XL— IS DOMICIL OR ALLEGIANCE THE PROPER 

TEST OF CIVIL RIGHTS? 

1. Hie Two Doctrines. — English courts, in common with the older 
school of jurists, of whom Story and Savigny are representatives, 
hold that a person's civil rights and the legal efl'ect of his 
conduct are in many cases to be determined by the law of hia 
domiciL The tribunals of foreign countries, and notably of Italy, 
in common with the modem school of writers, of whom Bar and 
Fiore are representatives, have adopted the doctrine that a person's 
civil rights, and the legal effect of his conduct, are, in the cases to 
which our courts apply the law of his domicil, to be determined, not 
by the law of his domicil but by the law of the nation or state to 
which he belongs, by citizenship or allegiance. This view has now 
been formally embodied in the Italian Code, which enacts that ** the 
" status and the capacity of persons and family relations are r^ulated 
" by the law of the nation to which they belong." {Lo stato e la 
cnpacit(i delle persone ed i rapporti difamiglia sono regolaii d^iJla legge 
delta nazione a ad esse appaHengono, Codies Civile del Regno d^ Italia^ 
Art. 6. See also Art. 8 ; Fiore, s. 45.) The difiFerence between the 
two doctrines may be thus summed up. According to English law, a 
person belongs, for civil purposes, to the coimtiy where he has his 
home or domicil. His civil rights, therefore, are determined by 
reference to the law of his domicil. According to Italian law, a 
person belongs to the country or state of which he is a member, 
or, in other words, to whose sovereign he owes allegiance. His 
civil rights, therefore, are determined by reference to the law 
of the State of which he is a citizen. The English doctrine bases 
civil rights upon domicil ; the Italian doctrine bases them upon 
citizeusliip or allegiance. The reader should notice that what is here 
termed for convenience the English doctrine still prevails in many 
other coimtries besides England, and has, till recently, commanded 
universal assent, and that what is here for convenience termed the 
Italian doctrine, as being, partially at any rate, adopted into the 
Italian Code, would seem to be, to a certain extent, the doctrine of 
French law, and certainly has obtained recognition out of Italy. 
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2. Practical Difference of Restdte, — ^As most persons have their 
domicil in the country of which they are citizens, it may constantly 
happen that the English and the Italian doctrine lead in practice to 
the same results. An Englishman domiciled in England and net 
naturalised in Italy dies intestate at Rome. Both the English and 
the Italian courts hold that succession to his moveahles is governed 
by the law of England. Our courts come to this conclusion because 
D. is domiciled in England. The Italian courts come to the same 
conclusion because D. is an English citizen. But this coincidence 
in the results of the two doctrines is purely accidental. D., an Italian 
citizen who is domiciled in England, dies intestate at Home. English 
courts hold that succession to his moveable property is governed by 
the law of England as being D.'s lex dmmciluj and will, as far as lies 
in their power, give eflfect to this view. Italian courts hold that suc- 
cession to D.'s moveable property is governed by the law of Italy, 
as being the law of the nation to which D. belongs, and will, as far as 
lies in their power, give effect to this view. D.'s moveables in England 
wiU, therefore, be distributed according to the Statute of Distributions. 
D.'s moveables in Italy will be dealt with in accordance with the Italian 
Code (Codioe Civile del Regno cP Italia, Art 8). A further result will 
ensue, not intended by the law of either country, viz., that the succes- 
sion to D.'s moveables will, instead of being determined by one law, be 
governed in part by the law of England, in part by the law of Italy. 

3. Merits and Defects of each Doctrine, — It will probably be ad- 
mitted that the existence of two different theories with regard to the 
test of civil rights is an evil. It is, therefore, worth while to state 
shortly the arguments which may be used both in favour of and against 
the English and the Italian doctrine respectively. 

(i). English Doctrine, — The arguments in favour of making domicil 
the test of civil rights are in the main three. First, — The rule that a 
person's rights are to be regulated by the law of his domicil has the 
great recommendation that it is on the whole the received rule, and 
that in all questions arising from what is called the conflict of laws it 
is far better that a tolerable rule once fixed should be generally 
ailhered to than that an improved rule should be introduced at the 
certain cost of causing uncertainty and confusion. The force, how- 
ever, of this consideration is much diminished by the countenance 
which the rival theory has already obtained in the courts and legisla- 
tion of different countries. Secondly, — ^The law of a person's domicil 
is in many cases the rule which can most fairly be applied to deter- 
mining the legal effect of his conduct. Thus an ItaHan, who 
has lived for years in England has probably, in fact, carried on 
his business with reference to English law, though from motives 
of patriotism or convenience he may have retained his Italian citizen- 
ship. Thirdly, — Domicil can be applied as a test of civil rights 
to all cases whatever, whereas allegiance is a criterion which fails 
when applied to the subjects of a state, such as the British Empire or 
the United States, consisting of more than one country. (Bee pp. 31 — 
33, ante,) If, for example, a person domiciled in Scotland dies in 
Italy, it is difficult to see how succession to his moveables can be 
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detennmed by reference to allegiance or nationality, or indeed without^ 
in some way or other, introducing the question of hisdomiciL Italian 
writers appear to be aware of this difficulty in the way of niAlring a 
person's rights depend on his allegiance {Fiorej s. 42), but probably 
do not, in fact, realise the eictent to which the laws of diffeieni 
countries forming part of one state differ from each other. It is at 
any rate worth remark that the attempt made by English courts to 
identify change of domicil with change of allegiance {Moarhouse y. 
Lord, 10 H. L. C. 272) ended in failure {Udny v. Udny, L. R 1 Sc. 
App. 441 ; Doivglaa v. Douglas, lu R. 12 Eq. 617 ; see pp. 81 — 83, 
ante), and failed (it is conceived) in part from the impossibility of 
determining by reference to allegiance whether a person was subject to 
the law of one part of the British Empire or of another. The one argu- 
ment likely to have weight with English lawyers against basing civil 
rights on the law of domicil is the great evil of making matters of 
consequence depend upon a point so difficult to ascertain and so un- 
certain in itself as a person's intention with regard to residenca The 
constant result of so doing is to make rights of property, questions of 
legitimacy, it may be even the validity of a marriage, depend upon 
what is little more than a conjecture as to the intention of a person 
who, to speak plainly, had very possibly no definite intention at 
all as to the place of his permanent residence. D., for example, is a 
Frenchman, who has lived for years in England. He has lands and 
houses, ties and connections in each country. He dies when on a visit 
to Paris. Succession to his moveables is determined in the English 
courts by the law of his domiciL The question at once arises. Was his 
domicil French or EngUsh 1 The point for decision is. What was bis 
intention as to permanent residence 1 The fact may be that no sufficient 
evidence exists to enable a sensible man to come to a conclusion one 
way or the other. The court, however, must balance one trifle against 
another, and ultimately comes to a decision which cannot from its 
nature be much more satisfactory than if it had turned upon the 
cast of a die. Add to this, that owing to the rule that a person is 
assumed to have, in the absence of any other home, his domicil of 
origin (see pp. 86 — 96, ante), it may well happen that A.'s right to 
succeed to D/s property may depend not upon D.'s intention as to resi- 
dence, but upon the intention of D/s father at the time of D.'s birth, t>^ 
upon the intention entertained sixty or seventy years ago by a man 
long since dead, the facts of whose life are imperfectly known. Take, 
for instance, the case we have already imagined, varying it by the 
supposition that D. dies without a real home in any country. Sucoea- 
sion to D.'s moveables is then regulated by the law of D.'s domicil at 
the time of his birth. It is proved that D. was bom in 1791, when 
his father, a Frenchman, was living in England. The question 
whether D.'s domicU of origin is French or English, and whether, 
therefore, succession to his moveables is regulated by French or by 
English law, will turn on the answer to the enquiry whether D.'s 
father did or did not in 1791 intend to reside permanently in England. 
The very statement of this case, which is by no means an impossible 
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one, brings into light the weak side of the law of domicil as a bejsis of 
rights. 

(ii). Italian Doctrine, — The case in favour of referring civil 
rightis to allegiance or nationality is strong just where that in favour 
of testing them by domicil is weak. Allegiance affords a clear, 
definite test which is easily applied. An Italian lives for years in 
England, and dies intestate in London. To ascertain his domicil may 
be a matter of the highest difficulty. To ascertain whether he did or 
did not become naturalised in England is, in general, a matter of no 
difficulty whatever. For it may safely be assumed that an Italian 
remains a subject of the Italian Kingdom, unless it can be shown, by 
the proper documentary evidence, that he became by naturalization a 
British subject. Add to this that since any one can now easily 
change his allegiance, it is not unfair to assume that a person 
who does not do so means to belong to and to be subject to the law of 
his native country. On the other hand the test of allegiance fails, as 
already pointed out, just where the criterion of domicil is Of value. For 
since all the subjects of one state owe allegiance to the same sovereign, 
it is impossible to determine by the criterion of allegiance or nationality 
to which of two countries forming part of the same state, e,g,, England 
or Scotland, a given person belongs. 

The general conclusion from tiie arguments on both sides is that 
allegiance or nationality is, where it is applicable, a sounder criterion of 
civU rights than domicil, but that there are cases in which a person's 
rights cannot be determined simply by reference to his nationcdity or 
allegiance, and that in such cases, assuming that one test only is to 
be applied, no better criterion than domicil can be found. Whether, 
by the combined action of legislation and treaties, arrangements might 
not be made under which a person's rights might, in the courts of 
all countries, be always referred to his national law, or, in other words, 
be regulated by his allegiance, is a question rather of statesmanship 
than of law. 



NOTE XII.— DOMICIL UNDER mDIAN SUCCESSION 

ACT, 1865. 

The Indian Succession Act, 1865, contains a series of rules as to 
domicil which, with some amendments, are intended to embody the 
principles of English law on the subject. They are reprinted here, 
and may with advantage bo compared with the Rules 1 — 14, pp. 
42—112, ante, and Rules 66—71, pp. 291—313, ante. 

The Indian Succession Act, 1865. 

Act No. X. of 1865. 

« « « « « 

Part I, — Preliminary. 

1. This Act may be cited as " The Indian Succession Act, 1865." 

2. Except as provided by this Act or by any other law for the 
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time being in force, the rules herein contained shall constitute the 
law of British India applicable to all cases of intestate or testamentary 
succession. 

3. In this Act, unless there be something repugnant in the subject 
or context . . . 

" Immoveable property " includes land, incorporeal tenements and 
things attached to the earth, or permanently fastened to anything 
which is attached to the earth. 

" Moveable property " means property of every description except 

immoveable property. 

« # « « « 

^art IL—Of Domictl, 

6. Succession to the immoveable property in British India of a 
person deceased is regulated by the law of British India, wherever he 
may have had his domicil at the time of his deatL Succession to 
the moveable .property of a person deceased is regulated by the law of 
the country in which he had his domicil at the time of his death. 

IlltLstratiorw, — (a). -A., having his domicil in British India, dies in 
France, leaving moveable property in France, moveable property in 
England, and property, both moveable and immoveal}le,in British India. 
TJie succession to the whole is regulated by the law of BHtish India* 

if))* A., an Englishman hiring his domicil in France, dies in Briiidi 
India, and leaves property both moveable and immoveaUe, in British 
Lidia, 77ie succession to the moi^eable property is regulated by the 
rules which govern, in France, the succession to tlie moveable jtra- 
perty of an Englishman dying domiciled in France, and tlie succession 
to the immoveable property is regidated by the law of BritisJi India, 

6. A person can only have one domicil for the purix)se of succes- 
sion to his moveable property. 

7. The domicil of origin of every person of legitimate birth is in 
the country in which at tlie time of his birth his father was domiciled ; 
or, if he is a posthumous child, in the country in which his father 
was domiciled at the time of the father's death. 

Illustration, — At tlie time of tlte birth of A, his father was domi- 
ciled in England. A,*s domicil of origin is in England, whatever 
may be tlie country in which he was born, 

8. The domicil of origin of an illegitimate child is in the country 
in which, at the time of his birth, his mother was domiciled. 

9. The domicil of origin prevails until a new domicil has been 
acquired. 

10. A man acquires a new domicil by taking up his fixed habitation 
in a country which is not that of his domicil of origin. 

Eiqylanatiofi. — ^A man is not to be considered as having taken up 
his fixed habitation in British India merely by reason of liis residing 
there in her Majesty's civil or military service, or in the exercise of 
any profession or calling. 

Illustrations. — (a). A., whose domicU of origin is in England, jyro- 
ceeds to Bntii<h India, tcherr he settles as a barrister or a inerrhanf, 
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intejidimji to reside there during the remaimier of hU life. His 
domicil is now in British India, 

(6). A., whose domicil is in England^ goes to Austria, and enters the 
Austrian service, intendijuj to remain in that service. A, has acquired 
a domicil in Atistria, 

(c). A,, whose domicil of origin is in France, comes to reside in 
Britisli India under an engagement with the British Indian Ooi^rn- 
nwnt for a certain numher of years. It is his intention to return to 
France at the end of that period. He does not acquire a datnicil in 
British India, 

(d). A,, whose domicil is in England, goes to reside in British India 

for tJie purpose of winding up the affairs of a jHoinership which has 

been dissolved, and with the intmition of returning to Entjlund as soon 

as that }mrpose is accomplished. He does not, by such residence, 

acquire a domicil in British India^ hmnever long the residence may last, 

{e). A., hairing gone to reside in British Imlia under the circum- 
stances mentioned in the last preceding illustration, aftencards alters 
his intention, and takes up his fixed habitation in British India, A, 
has acquired a domicil in British India, 

(f). A,, whose dmnidl is in the French settlement of Chandema- 
gore, is compelled, by x>olitical events, to take refuge in Calcutta, and 
resides in Calcutta for many years in the hope of such political cfianges 
as may enable him to retutm toith safety to Cliandernagare, He does 
not by such residence acquire a domicil in British Lidia, 

(g), A. having come to Calcutta under the circumstances stated in 
the last preceding illustration, continues to reside there after such 
political cfianges have occurred as wotdd enable him to return with 
safety to Chandernagore, dnd he intends that his residence in Calcutta 
shall be permanent. A, has acquired a domicil in Bntish India, 

11. Any person may acquire a domicil in British India by making 
and depositing in some office in British India (to be fixed by Ihe local 
government), a declaration in writing, under his hand, of his desire to 
acquire such domicil, provided that he shall have been resident in 
British India for one year immediately preceding the time of his 
making such declaration. 

12. A person who is appointed by the Government of one country 
to be its ambassador, consul or other representative in another country, 
(Joes not acquire a domicil in the latter country by reason only of 
residing there in pursuance of his appointment ; nor does any other 
person acquire such domicil by reason only of residing with him as 
part of his famUy or as a servant. 

13. A new domicil continues until the former domicil has been 
resumed, or another has been acquired. 

14. The domicil of a minor follows the domicil of the parent from 
whom he derived his domicil of origin. 

Exception,— The domicil of a minor does not change with that of 
his parent, if the minor is married, or holds an office or employment in 
the service of her Majesty, or has set up, with the consent of the 
parent, in any distinct business. 
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15. By marriage a woman acquires the domicil of her husband, if 
she had not the same domicil before. 

16. The wife's domicil during the marriage follows the domicil of 
her husband. 

Mceeption, — The wife's domicil no longer follows that of her 
husband if they be separated by the sentence of a competent court, or 
if the husband is undergoing a sentence of transportation. 

17. Except in the cases above provided for, a person cannot, dunng 
minority, acquire a new domicil. 

18. An insane person cannot acquire a new domicil in any other 
way than by his domicil following the domicil of another person. 

19. If a man dies leaving moveable property in British India, in 
the absence of proof of any domicil elsewhere, succession to the pro- 
perty is regulated by the law of British India. 
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Abandonment of Douicil, 

domicil of origin cannot be simply abandoned, 87 

domicil of choice can be abandoned, 90 

abandonment of one domicil of choice may coincide with 

acquisition of another, 91 
on abandonment without fresh acquisition domicil of origin is 

resumed, 92 

Acquisition of Domicil [see Choice, Domicil of] 

Action, 

procedure not affected by the law of domicil, 10, 150, 153 

Administration 

of moveables governed by lex dtus^ 27, 313 

English probate or letters of administration requisite if goods 

are in England, 313 
administration must be according to English law if goods are 

in England, 314 
administration granted to foreign representative of deceased 

person domiciled abroad, 314 
distribution of English effects of deceased person domiciled 

abroad, 315 

Agreements [see Contracts] 

Ambassadors 

domicil not generally changed by official residence abroad, 137, 

144 
domicil retained if changed previously to appointment, 138 

Animus Manendi [see Choice, Domicil of] 

B B 
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Assignment 

of moveables according to lex domicilii and lex ^us, valid, 20, 
260 

effect of lex actus, 251 

according to lex domicilii, valid, 20, 253 

unless the lex situs requires a special form, 20, 254 

according to lex situs, valid, 20, 255 

judgment in rem by foreign court ; title to the subject of the 
judgment, 20, 258 

exception to general rule, 20, 262 

conflict between lex domicilii and lex situs, 20, 262 

debts, assignment of, 21, 264 

marriage, bankruptcy or death, assignment by virtue of [see 
Marriage, Bankruptcy and Death], 21, 266 

capacity for assignment of moveables depends on domicil, 156 

effect of assignment of property generally by marriage, bank- 
ruptcy, death, &c., usually governed by law of domicil, 156 

effect of assignment of individual articles sometimefi governed 
by law of domicil, 157 



Bankruptcy, 

assignment of moveables under bankruptcy, 21, 277 
in country of domicil ; assignment of moveables for creditors, 
23, 277 

limitations to application of general principle, 279 
in foreign country ; assignment of moveables and debts in 
England, 23, 280 

retrospective effect of foreign bankruptcy according to a 
foreign law, 282 
in England ; assignment of moveables and debts in British 

dominions, 22, 282 
in England ; effect on moveables and debts abroad, 23, 283 
in country not of domicil ; effect on moveables and debts, 24, 

288 
several bankruptcies in different countries. 24, 290 
extra-territorial effect of discharge in bankrupt'Cy (Appendix), 
355 



British Dominions, 

meaning of the term, 1, 29, 33 



Capacity, 

personal [see Status] 

for marriage [see Marriage] 
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Change of Domioil, 

no change of domicil of origin till domicil of choice acquired, 

5,86 
domicil of choice, when changed, 5, 87 
presumption against change, 8, 117 
effect of leaving a •country for good different as to domicil of 

origin and domicil of choice, 87 
as to domicil of origin, 87 

domicil of origin cannot be simply abandoned, 87 
as to domicil of choice, 90 

domicil of choice may be abandoned, 90 
abandonment of one domicil of choice may coincide with 

acquisition of another, 91 
on abandonment without fresh acquisition resumption of 

domicil of origin, 92 
change of domicU of dependent persons, 96 — 109 
prisoners confined abroad, 129, 144 
convicts transported, 129, 144 
exiles or refugees, 130, 144 
lunatics confined abroad, 132, 144 
invalids resident abroad, 133, 144 
officials with foreign appointments, 137, 144 
ambassadors, 137, 144 
consuls, 138, 144 

persona in military or naval services, 139, 144 
ecclesiastics, 143, 144 
servants, 133, 144 
students, 133, 144 

Children \see Infants, Parent and Child and Dependent 
Person] 

Choice, Domicil of 

what is, 4, 67 

domicU of origin assumed in absence of a domicil of choice, 
68 

how acquired, 5, 73 

not identical with home (note (g) ), 75 

residence, however short, combined with an animus manendi 
sufficient for acquisition, 76 

must be in pursuance of intention to remain, 76 
meaning of '' intention " to remain, 77 

animui manendi, characteristics of, 77 

intention must amount to a purpose or choice, 77 
whether intention must be conscious 1 78 
intention must be to reside permanently, 80 
intention must be to abandon former domicil, 81 
intention need not be to change allegiance, 81 

BB 2 
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Choice, Domicil op — continued. 

concurrence of residence and animus manendi requisite for 

acquisition, 83 
mere wish to retain domicil while residing elsewhere with 

animus manendi, not effective, 85 
acquisition not affected by foreign lawsf 85 
effect on domicil of choice of leaving a country for good, 87 
may be abandoned, 90 
abandonment of one may coincide with acquisition of another, 

91 
on abandonment without fresh acquisition resumption of 

domicil of origin, 92 
[see Domicil] 

Clebot, 

domicil of, in place of their cures, 143, 144 

Consuls 

do not change their domicil on foreign appoinment, 138, 144 

Contracts 

when affected by the law of domicil, 10, 150 
formal validity dependent on law of country where made, 151 
effect dependent on the law intended by the parties, 151 
capacity to contract marriage dependent on law of domicil, 
155 ? 

Convicts [see Prisoners] 

Corporations, 

domicil of, 7, 110 

trading corporations, 7, 111 
non-trading corporations, 7,111 
foreign corporations recognised by English courts, 14, 198 
capacity to enter into legal transactions, 14, 198 
domicil of, different from that of members, 110 
distinction between residence and home does not exist,. Ill 
domicil must be fixed at a particular place in a countiy. 111 
more domicils than one, 112 

Country, 

meaning of the term, 1, 29, 31 

(i) territory subject to one sovereign power, 32 
(ii) territory subject to one system of law, 32 
sometimes called a " law district," 32 
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Crown, 

rights of, to legacy and succession duties dependent on law of 
domicil, 10, 28, 157, 317—329 

Death, 

assignment of moveables on death, 21, 266 

distribution of and succession to moveables of intestates, by 

what law regulated, 25, 291 
testacy or intestacy determined by law of domicil at death, 25, 
293 

exception, 25, 294 
\8ee Duties and Wills] 

Dependent Persons, 

meaning of the term, 2, 30, 34 
domicil of, what is, 5, 96 

infants, 6, 97 

married women, 6, 104 
cannot acquire domicil by their own act, 6, 106 

infants, 106 

married women, 107 
last domicil on becoming independent, retained, 7, 107 

infants attaining majority, 7, 108 

widows, 7, 108 

divorced women, 7, 109 
two characteristics, negative and positive, 35 
who are : — infants and married women, 35 
cannot change their domicil, but may have it changed, 35 
infants without parents or guardians, 35 
adults with defective intellectual capacity, 101 
[«C6 Infants, Lunatics and Married Women] 

Divorce, 

domicil of divorced women, 7 

rights in respect of, affected by domicil, 10, 153, 156 

jurisdiction of Divorce Courts dependent on domicil of parties, 

16, 225, 229, 231 
jurisdiction of English Divorce Court, 17, 228 

not affected by residence of parties, 1 7, 239, 230 

exception, 231, 233 
nor by allegiance of parties, 17, 229, 230 
nor by domicil at time of marriage, 17, 229, 230 
nor by place of marriage, 17, 229, 230 
nor by place where offence has been committed, 17, 229, 
230 
exceptions to general rule as to jurisdiction, 17, 233 

English court may decree restitution of conjugal rights 
of persons not domiciled but resident here, 193 
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D ivoRCE — continued, 

jurisdiction of foreign Divorce Courts as to English and foreign 
marriages, 18, 233 

meaning of English marriage, 234 
meaning of foreign marriage, 237 
effect of foreign divorc& on foreign marriage, 237 
where parties are citizens of the country, 237 
where parties are not citizens of the country, 238 
exceptions to general rule as to jurisdiction of foreign courts, 

18, 238 

foreign divorce obtained by fraud, 18, 238 

proceedings contrary to natural justice, 18, 239 

divorce for cause insufficient in England, 18, 239 
no jurisdiction for foreign courts if parties not domiciled in 
the country, 18, 240 

as to English marriages, 240 

as to foreign marriages, 241 

possible exception to rule, 18, 242 
effects in England of a foreign divorce, 19, 242 

note on effect of foreign divorce on English marriage 
(Appendix), 351 
power of English court to decide on validity of marriages, 

19, 243 

divorce changes status of both parties, 156 
jurisdiction of Divorce Courts depends on domicil, 156 
note on theories of divorce (Appendix), 349 



Domicil, 

meaning of the term, 1, 3, 29, 52 

note regarding various definitions of "domicil" (Ap- 
pendix), 331 
nature of domicil, 3, 30, 42 

two kinds of domicil; one possessed .by every independent 
person, 4, 67 

domicil of origin \8ee Origin, Domicil of], 4 

domicU of choice [see Choice, Domicil of], 4 

note as to classification of domicils, 339 
how ascertained, 8 
presumed from presence, 8 
presumption against change, 8 
facts indicative of domicil, 8, 145 

the country of a person's home, his domicil [see Home], 42 • 
home and domicU not identical, 52 

a man may be homeless but not without a domicil, 53 
cause of difference between home and domicil, 53 
comparison of home and domicil, 55 

a person domiciled need not have a definite place of residence, 
56 
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DoMiciL — contimied. 

as to corpoiatioiui, 111 

no person can be without a domicil, 3, 53, 59 

if homeless in fact the law will assign a domicil, 60 
no person can have more than one domicile 3, 61 

whether he can have different domicils for different 
purposes, 62 

exception : Stat. 24 & 25 Vict. c. 121, 65 

possible exception in the case of corporations, 112 
dobiicil once acquired is retained until changed, 3, 66 

by whose act it can be changed, 4, 66 
how ascertained, 114 
by legal presumption [see Presuhptioks], 114 

from facts [see Evidence], 114 
commercial domicil in time of war (Appendix), 341 
recent cases on domicil (Appendix), 359 
is domicil or allegiance the proper test of civil rights (Appen- 
dix), 362 
Indian Succession Act, 1865, domicil under (Appendix), 365 
[see Ghanob of Domicil and Home] 

Duties, 

legacy and succession duties dependent on domicil of deceased 
at death, 10, 28, 157, 317—329 
explanation of rule, 318 

exception if a successor claims under an English, Scotch, 
or Irish trust or settlement, 28, 322 
cases within the exception, 324 
suggested extension of the exception, 328 
legacy duty payable by children legitimated abroad, 190 



Ecclesiastics [see Clergt] 

Evidence, 

domicil determined from facts, 8, 114 

in absence of direct evidence by presumption, 8, 114 

- presumption arising from presence in a country, 8, 116 
presumption &om place of birth, 116 
presumption from place of death, 117 
presumption against change of domicil, 8, 117 
presumption from length of residence, 127 
in cases of doubt slight evidence effective, 115 
facts which are evidence of domicil, 8, 119, 145 
expression of intention to reside, 9, 121 
direct expressions, 121 
indirect expressions, 122 
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EviDSXCE — continued, 

lesidence generally prima fcLde eyidence, 9, 122 

length of residence, 123 

mode of residence, 125 
residence sometimes not primd facie eyidence, 9, 125 

prisoners, 129, 144 

convicts, 129, 144 

exiles or refugees, 130, 144 

lunatics confined abroad, 132, 144 

invalids resident abroad, 133, 144 

officials with foreign appointments, 137, 144 

ambassadors, 137, 144 

consuls, 138, 144 

persons in military or naval services, 139, 144 

ecclesiastics, 143, 144 

servants, 143, 144 

students^ 143, 144 

EXILBS, 

domicil not changed merely by residence, 130, 144 



Foreign, 

meaning of the term, 1, 29, 33 

Foreign Country, 

meaning of the term, 1, 29, 33 

Foreign Laws, * 

acquisition of domicil not affected by foreign laws, 85 

Foundlings, 

domicil of, 5, 69, 72 

domicil in country where found, a presumption of law, 116 

\8ee Infants] 

Fraud, 

change of infant's home with fraudulent purpose, no change of 
domicU, 6, 104 



Guardian and Ward, 

infant without guardian not an independent person, 35 
change of infant's domicil by guardian, 35, 133 
foreign guardian, authority in England, 12, 172 
foreign guardian not appointed by courts of infant's domicil, 
176 
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Guardian and Ward — continued. 

foreign guardian ; control over person of ward in England, 12, 

176 
foreign guardian cannot interfere with ward's moveables in 

England, 12, 176 



Home, 

the country of a person's home his domicil, 42 
meaning of home, 42 

the place of present residence, 43 

the place where one intends to remain, 43 
illustrations of definition of home, 45 

lost only when actual residence and intention to reside cease, 47 
results of the definition of home, 48 

most persons have a home, 48 

some persons homeless, 48 

persons with more than one home, 49 

abandonment of one and acquisition of another home may 
or may not coincide, 50 

home of dependent persons subject to the will of those on 
whom they depend, 51 
home and domicil not identical, 52 

a man may be homeless, but not without a domicil, 53 
cause of difference between home and domicil, 53 
comparison of home and domicil, 55 
a definite place of residence in a country not necessary for 

domicil there, 57 
not identical with domicil of choice (note ((/)), 75 
[see Domicil] 

Husband and Wife, 

power of husband over wife's person not affected by husband's 
foreign domicU, 13, 193 

determined by die law of the place of residence, 193 
[see Married Women and Divorce] 



Idiots, 

adults with defective intellectual capacity, change of domicil 
of, 101 

[see Dependent Persons and Lunatics] 

Illbgitimaot [see Legitimaot] 

Immoveables, 

meaning of the term, 2, 30, 36 

rights in respect of, not affected by law of domicil, 10, 150 

governed by lex situSy 150 
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Immoveables — continued, 

whether a thing is moyeable or immoveable dependent on the 

lex situs, 19, 244 
chattels reid or leaseholds, immoveables, 37 
meaning with reference to legal rights over property, 38 
heritable incapacity of legitimated persons, 13, 182, 187 
note on Eules as to immoveables (Appendix), 346 

Independent Pebson, 

meaning of the term, 1, 29, 34 

two characteristics, positive and negative, 34 

Infants, 

dependent persons, 2 
domicil of, 4, 5, 6, 96 

legitimate or legitimated during father's life, 4, 6, 97 

after father's death, 98 

posthumous, 4 

illegitimate, 4, 6, 97, 98 

foundlings, 5 

if no parents living, 6, 97, 100 
cannot change domicil by their own act, 106 
re-marriage of mother, 6, 103 
change of home with fraudulent purpose, 6, 104 
retention of domicil if no person capable of clianging it, 6, 

107 
domicil on attaining majority, 7 
capacity to contract, on what law dependent, 12, 177 
capacity to alienate moveables, 12, 179 

difference between infants and married women (note (&) ), 1 95 
testamentary capacity as to moveables 12, 180 
when legitimate, 13 

without parents or guardians : — ^power to change domiciJ, 35 
[see Dependent Pebsonb, Pabent and Child and GuaBt 

DIAN AND WaBD] 

Intebpbetation of Tebhs, 
British dominions, 1, 29 
country, 1, 29 
dependent person, 2, 30 
domicil, 1, 29 

domicil of choice, 4 

domicil of origin, 4 
foreign, 1, 29 
foreign country, 1, 29 
immoveables, 2, 30 
independent person, 1, 29 
lex domicUiif 2, 30 
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Interpretation op Terms — continued, 
lex siiusy 2, 30 
moveables, 2, 30 
United Kingdom, 1, 29 

Intestacy [see Wills] 

Invalids, 

residence abroad for health; change of domicU, 133, 144 



Judgment, 

judgment of foreign court in rem ; title to the subject of the 
judgment, 20, 258 

exception to general rule, 20, 262 



Land [see Immoveables] 

Leoact Duty [see Duties] 

Leoitimaoy, 

domicil of infants legitimate or legitimated dunng father's 

life, 4, 6, 97 
domicil of infants after father's death, 98 
domicil of illegitimate children, 4, 6, 98 
children, when legitimate, 13, 181 

marriage of parents subsequent to birth of child ; legitimacy or 
illegitimacy of infant^ 13, 181, 182 
domicil of mother irrelevanl^ 185 
place of child's birth unimportant, 185 
place of marriage also unimportant, 186 
heritable incapacity in England of legitimated persons, 13, 182, 
187 
rule confined to real estate, 191 
effect of legitimation by a foreign law, 192 
note as to legitimation (Appendix), 348 

Lex Domicilii, 

meaning of the term, 2, 30, 36 

Lex Situs, 

meaning of the term, 2, 30, 36 

moveable or immoveable determined by the lex situs, 19, 244 

Lunatics, 

power of foreign curator or committee in England, 14, 196 
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Lunatics — continued, 

foreign committee recognised in Engiish courts, 14, 197 
whether dependent persons (1), (note (g) ), 35 
capacity to change domicil, 35, 132 
power of committee to change domicil, 35, 132 
adults with defective intellectual capacity, 101 
retain, if confined ahroad, the domicil they had when they 
became insane, 132, 144 

Marriage, 

rights in respect of, affected by law of domicil, 10, 153 
meaning of the term ''marriage," 16, 201, 213 
when valid, 15, 200 

capacity of parties, 15, 200 

dependent on law of domicil, 217 
suggested limitation to rule, 221 
forms requisite at home and abroad, 15, 200, 222 
when invalid, 16, 217 
incestuous, 16, 214 

polygamous marriages valid abroad, 213 
marriages in contravention of Eoy^ Marriage Act, 215 
incapacity of parties, 16, 216 

ex-territoriality ; effect if parties not incapable in 

their own country, 216 
marriages prohibited by English law, 218 
marriages prohibited by foreign law, 220 

foreign incapacity, when not recognised in 
England, 16, 223 
want of form according to lex loci cordradvs^ 222 
assignment of moveables by marriage without settlement, 21, 
268 

moveables acquired after change of domicil, 22, 270 
assignment of moveables on marriage with settlement, 22, 

272 
marriage contract (settlement); rights as to moveables deter- 
mined thereby, 272 

by what law construed, 22, 273 

special agreement in contract (settlement) as to law govern- 
ing moveables, 22, 274 
whether particular property is included in settlement, by 

what law decided, 22, 275 
change of domicil, effect on construction of settlem^itv 
22, 275 
succession by husband or wife on death, by what law governed, 

22, 276 
involves change of status^ 155 

capacity to contract marriage depends on law of domicil, 155, 
202 
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Marri agb — continued , 

formal requisites subject to the lex loci contractus^ 155, 202 
consent of parents, if necessary, a formal requisite, 203 
effect of marrying away from home to avoid forms, 204 
ex-territoriality, 205 

marriages at embassies, 206 
marriages in trade settlements or factories, 207 
marriages on board ship, 208 

difficulty in applying principle of ex-territoriality to 
Briti&ii subjects, 208 
cases where the use of the forms of the lex loci contractus 
is impossible, 209 

difficulty must be insuperable, 210 
statutes 4 Geo. IV. c. 91, and 12 & 13 Vict. c. 68, 211 

1, marriages at house of British ambassador or minister, 211 

2, maniage at British factories, 211 

3, marriage within British lines of an army abroad, 211 

4, marriage by or in presence of British consul, 211 
whether such laws recognised abroad (1) 212 

Married Women, 

dependent persona, 2, 30 
domicil of, 5, 6, 96, 104, 107 

if living apart from husbands, 104 

on becoming widows, 7, 108 

on being divorced [see Divorce], 7, 109 
power of husband over wife's person, effect of foreign domicU, 
13, 193 

determined by law of place of residence, f3, 193 
capacity to contract, 13, 193 
capacity to alienate moveables, 14, 195 

difference between infants and married women (note (b) ), 
195 
testamentary capacity, 14, 195 
[see Dependent Persons] 

Meaning of Words [see Interpretation of Terms] 

Military and Naval Services, 

no change of domicil on account of foreign service, 139, 144 
unless probably a man enters the service of a foreign 
sovereign, 139 
persons in service of the East India Company, 140 

Moveables, 

meaning uf the term, 2, 30, 36 

rights in respect of, affected by law of domicil, 10, 153 
whether a thing is moveable or immoveable dependent on the 
lex situs, 19, 244 
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Moveables — eontintted. 

rights over, determined by the law of owner^s domicil, 19, 

245 
e£fect given to lex situs in certain transactions, 19, 247 
light to, not lost by change in situation, 19, 249 
meaning with reference to legal rights to property, 38 
assignment, capacity for, depends on domicil, 156 
e£fect of assignment of property genenJly by marriage, 

bankruptcy, death, &c., usually governed by law of domicil, 

156 
mohUia sequuntur personam, 157 
e£fect of assignment of individual articles sometimes governed 

by law of domicil, 157 
rule as to heritable incapacity of legitimated persons confined 

to real estate, 191 
[see Assignment, Marriaqb, Bankruptct and Death] 



Officials, 

persons with foreign appointments ; domicil not generally 
changed, 137, 144 

Origin, Domicil of 
what is, 4, 67, 71 

legitimate infants, 4, 69, 72 

illegitimate or posthumous infants, 5, 69, 72 

foundlings, 5, 69, 72 

legitimated persons, 5, 69, 73 
possession of, assumed, if no other domicil acquired, 68 
received by every person at birth, 4, 69 
a fiction of law, 70 

effect of leaving a country for good as to domicil of origin, 87 
abandonment impossible without fresh acquisition, 87 
resumption on abandonment of domicil of choice without fresh 
acquisition, 92 



Parent and Child, 

power of parent over person of child in England, 11, 169 
lights of parent domiciled abroad over child's moveables in 
England, 11, 170 

Personal Position or Capacity [see Status] 
Personal Property or Personalty [see Moveables] 



INDEX, 383 

Position, Personal \8ee Status] 

Presumption \8ee Evidence] 

Prisoners 

retain their domicil, 129, 144 

convicts transported for life ; possibility of change of domicil, 
129 



Procedure 

not aflfected by the law of domicil, 10, 150, 153 

regulated by law of country where proceedings Are taken, 153 

application of the term ''procedure" extensive, 153 



Real Propertt or Ebaltt \Bee Immoveables] 

Eefugebs, 

domicil not changed merely by residence, 130, 144 



Eesidence, 

meaning of term " residence," 76 

residence, however short, combined with intention to remain 
sufficient for domicil, 76 

must be in pursuance of intention to remain, 76, 83 

meaning of '' intention to remain," 77 
presumption of domicil from presence in a country, 8, 116 
expression of intention to reside evidence of domicil, 9, 121 

direct expressions, 121 

indirect expressions, 122 
residence in a country generally prima fade evidence of 
domicil, 9, 122 

length of residence, 123 

mode of residence, 125 
residence sometimes notjpnTnd/aae evidence of domicil, 125 

prisoners, 129 

convicts, 129 

exiles or refugees, 130 

lunatics, 132 

invalids, 133 

officials, 137 

ambassadors, 137 

consuls, 138 

persons in military or naval services, 139 
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Eesidence — continued. 

persons in Indian service, 140 
ecclesiastics, 143 
servants, 143 
students, 143 

Eights, 

rights not affected by the law of domicil, 10, 150 
rights affected by the law of domicil, 10, 153 

« 

Sailors [see Militart and Naval Sbbvices] 

Servants, 

whether servants have their master^s domicil, 143, 144 

Settlbmsnt (Marriage) [see Marriage] 

Soldiers [see Military and Naval Services] 

Status, 

rights in respect of, affected by law of domicil, 10, 153 
ordinary civil statiis of every person, 153 
variations therefrom, 154 
variations resulting from different laws, 154 
rule that status de^ndB primd facie on domicil, 155 
change on marriage, 155 
change on divorce, 156 
status recognised as to transactions in country of domicii, 

11, 159 
foreign stattts, when not recognised in England, 11, 161 
if of a kind unknown to English law, 11, 161 
if penal, 11, 161 
foreign status, how far recognised in other cases in England, 
11, 163 

ist View. Status depends wholly on law of person's 
domicil, 163 
therefore all legal effects of such status should be 
determined by such law^ 163 
2nd View. Status of domicil should not be recognised 

as to transactions in another country, 164 
3rd View. Existence of status and of domicil should 
generally be recognised with discretion as to giving 
effect thereto, 166 
rule unsettled and yaguei 167 

Students, 

no peculiar rule as to domicil of persons residing abroad for 
study, 143, 144 



INDEX, 385 

Succession \8ee Wills and Death] 

Succession Duty [«e6 Duties] 

Sui Juris \see Independent Person] 

Taxes [«ec Duties] 

Time, 

length of residence evidence of domicil, 123 

« 

Torts 

not affected by the law of domicil, 10, 150 
right of action for, dependent on combined effect of laws of 
countries where committed and where proceedings taken, 152 



United Kingdom, 

meaning of the tenn, 1, 29, 33 



War, 

commercial domicil in time of war (Appendix), 341 

Ward [«ee Guardian and Ward] 

Wipe [see Husband and Wife, Married Women imd Divorce] 

Wills, 

testamentary capacity of infants, 13, 180 
testamentary capacity of married women, 14, 195 
testacy or intestacy determined by law of domicil at death, 
25, 293 
exception, 25, 294 
wills valid according to law of testator's domicil at death valid 

in England, 25, 294 
wills invalid for following reasons, according to law of testator's 
domicil at death, invalid, 26, 298 
testamentary incapacity, 26, 298 
formal defects in will, 26, 299 
material invalidity of will, 26, 300 
exception; wills made out of United Kingdom by 

British subjects, 26, 303 
exception ; wills made in the United Kingdom by 
British siibjecfc^, 20, 305 

C C 
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Wills — continued. 

interpretation according to law of testator's domicil, 27, 306 
exception ; where will is expressed in technical terms of 
another country, 27, 307 
no revocation nor change of construction by change of domicil, 
27, 308 
qucere, whether a will invalid by law of domicil becomes 
valid on change of domicil, 310 
Foreign Wills Acts (Appendix), 357 
[see Administration] 

Words [see Iwterpbktation op Terms] 

Wrongs [see Torts] 



THE END. 
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ACTION AT LAW.— Foulkes' Elementary View of the 
Proceedings in an Action.— Foanded on <* Smith's 
Action at Law." By W. D. I. FOULKES, Esq., Barrister-at- 
Law. Second Edition. 12mo. 1879. 10<. Sd. 
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Prentice's Proceedings in an Action in the 
Queen's Bench, Common Pleas, and Exche- 
quer Divisions of the High Court of Justice, 
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Esq., one of Her Majesty's ConnseL Second Edition. Royal 12mo. 
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Second Edition. By ROBERT A PRITCHARD, D.C.L., 
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Petg rave's Code of the Law of Principal and 
Agent, with a Preface. By £. C. PETOBAYE, Solicitor. 
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Russell's Treatise on Mercantile Agency. — Seoond 
Editiaii. 8yo. 1873. 14i. 

AGRICULTURAL LAW.— Addison's Practical Guide to 
the Agricultural Holdings (England) Act, 1875 
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Dixon's Farm.— Ficfo "Fann.'' 

ARBITRATION.— Hussell's Treatise on the Duty and 
Power of an Arbitrator, and the Law of 
Submissions and Awards; with an Appendix of 
Forms, and of the Statutes relating to Arbitration. By FRANTCIS 
BUSSELL, Esq., M.A., Banister-at-Law. Fifth Edition. Boyal 
8vo. 1878. liL 16s. 

ARTICLED CLERKS.— Butlin's New and Complete 

Examination Guide and Introduction to the 

La>/v ; for the use of Articled Clerks and those who contemplate 

entering the legal profession, comprising Courses of Beading for the 

Preliminary and Intermediate Examinations and for Honours, or a 

Pass at the Final, with Statute, Case, and Judicature (Time) Tables, 

Sets of Examination Papers, &&, &c By JOHN FRANCIS 
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BALLOT.— FitzGerald's Ballot Act.— With an Intboduction. 
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BILLS OF EXCHANGE— Chalmers' Digest of tHe Law 
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Barrister-at-Law. DemySya 1878. 12a. 6d. 
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Daniell's Forms and Precedents of Proceed- 
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Law in the University of London, &c., &c In one thick toL 
Demy 8vo. 1879. 2L 2s. 

" Mr. Upjohn has restored the Tolumeof Chancery Forms to the place it held beforo 
tho recent changes, as a trustworthy and complete collection of precedents. It has 
all the old merits : nothing is omitted as too trivial or commonplace ; the solicitor's 
clerk finds how to indorse a brief, and how, when necessary, to Kive notice of action 
and the index to tho forms is full and perspicuous."— SoUaton" J<tMrmal. 

" It will be as useful a work to practitioners at Westminster ss it will be to thoeo 
n Lincoln's Inn."— late Timet. 

\* AU Standard Lav W ork$ are kept in Stock, in law calf and oiUrhiadktfft. 



119, GHANGEKT LANE, LONDON, W.O. 



CHMiCERY.-'OmUmmL. 

Haynes' Chancery Practice.— The Practice of 

the Chancery Division of the High Court of 

Justice and on Appeal therefrom.— By JOHN F. 
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OSBORNE MORGAN, M.P., one of Her Majesty's Counsel, and 
CHALONER W. CHUTE, of Lincoln's Inn, Barrtster-at-Law, and 
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Stanley's Chancery Practice. — ^The Statutes, Consoli- 
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Pleading and Jmisdiction uf the Court of Chancery, of the County 
Palatine of Lancaster. With Copious Notes of all practice cases to 
the end of the year 1879, Time Table and Tables of Costs and Forms. 
By THOMAS SNOW, M.A., and HERBERT WINSTANLEY, 
Esqrs., Barristers-at-Law. Royal 8vo. 1880. 11. 10«. 

CIVIL LAW.— Bow-yer's Commentaries on the Modern 
Civil Law.— By Sir GEORGE BOWYER, D.C.L., Royal 
8yo. 1848. ISs. 

Bowyer's Introduction to the Study and Use 
of the Civil Law.— By Sir GEOBXJE BOWYER, D.C.L. 
Royal 8to. 1874. 5«. 

Cumin's Manual of Civil Law, containing a Translation 
of, and Commentary on, the Fragments of the XIL Tables, and 
the Institutes of Justinian ; the Text of the Institutes of Gains and 
Justinian arranged in parallel columns ; and the Text of the Frag- 
ments of Ulpian, &c By P. CUMIN, M.A., Barrister-at-Law. 
Second Edition. Medium 8vo. 1865. 18«. 

COLLISIONS.— Lovvrndes' Admiralty Law of Collisions 
at Sea.— 8vo. 1867. 7» M. 

Marsden on Maritime Collision.— A Treatise on the 
Law of Collisions at Sea^ With an Appendix containing Extracts 
from the Merchant Shipping Acts, the International Regulations 
(of 1863 and 1880) for preventing Collisions at Sea ; and local Rules 
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where. By REGINALD G. MARSDEN, Esq., Barristerat-Law. 
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COLONIAL LAW.^Clark'8 Colonial Law.— A SumnuayTf 
Colonial Law and Practioe of Appeals from the Flaatationa. Sto. 
1884. W- 4fc 

COMMENTARIES ON THE LAWS OF ENGLAND.— Bedford.— 

Vide <' Examination Guides." 
Broom and Hadley*s Commentaries on the 
Law^s of England.— By HERBERT BROOM, LL.D., ol 
the Inner Temple, Bani8ter-at-Law ; and EDWARD A. HAD- 
LEY, M.A., of Lincoln's Inn, Barristei^at-Law ; late Fellow of 
Trinity ColL, Cambridge. 4 vols. 8vo. 1869. {PuhUahedcLt^ZM.) 

NtilL 1*. 
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the most recent decisions of the Courts, and a glossary of French 
judicial terms. By LEOPOLD GOIRAND, Ucenci^ en droit. 
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Ball's Short Digest of the Common Law; being 
the Principles of Torts and Contracts. Chiefly founded upon the 
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By W. EDMUND BALL, LL.R, late "Holt Scholar " of Gray's 
Inn, Barrister-at-Law and Midland Circuit. DemySvo. 1880. 16«. 
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and Students. A Manual of Common Law, comprising the funda- 
mental principles and the points most usually ooctirring in daily 
life and practice. By JOSIAH W. SMITH, B.C.L, Q.C. 
Ninth Edition. 12mo. 1880. 14<. 

COMMONS AND INCLOSURES.— Chambers' Digest of the 
Law relating to Commons and Open Spaces, 
including Public Parks and Becreation Grounds, with various official 
documents ; precedents of by-laws and regulations. The Statutes in 
full and brief notes of leading cases. By GEORGE F. CHAM- 
BERS, of the Inner Temple, Esq., Bamster-at-Law. Imperial 
8vo. 1877. ^ed. 

Cooke on Inclosures.— Wi th F orms as settled by the 
Indosure Commissioners. By G. WINGROVE COOKE» Esq., 
Barrister-at-Law. Fourth Edition. 12mo. 1864. l«i. 

*^* AU itandard Law Works art Jxpt in Stodk^ in law calf and other hindingt. 
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COMPANY LAW.— Palmer.— Fufe "Conveyancing.". 

, Palmer's Shareholders* and Directors' Com- 
panion. — ^A Manual of everj-day Law and Practice for Pro- 
mote^, Shareholders, Directors, Secretaries, Creditors and Solicitors 
of Companies, under the Companies' Acts, 1862, 1867, and 1877. 
Second Edition. By FRANCOIS B. PALMER, Esq., Barrister-at- 
Law, Author of "Company Precedents.'* 12mo, 1880. I^et, 29. 6d. 
Thrlng.— Fide "Joint Stocks." 

CONTINGENT REMAINDERS.— An Epitome of Fearne on 
Contingent Remainders and Executory De- 
vises. Litended for the Use of Students. By W. M. C. Post 
8vo. 1878. 6j. ed. 

"An BcqualntSDce with Fearne is inditpenaable to a student who desires to be 
thoroughly groanded in the commoD law relatiog to real property. Sock student will 
And a perusal of thJa epitome of great Tslue to him." — Law JottmaL 

CONSTITUTIONAL LAW.-Bowyer's Commentaries on 
the Constitutional I-a>v of England.— By Sir 
GEO. BOWYER, D.C.L. Second Edition. Koyai 8vo. 1846. 11. 2s. 

H ay nes.— Vide " Leading Cases.'' 

CONTRACTS.— Addison on Contracts.— Being a Treatise on 

the Law of Contracts. By C. G. ADDISON, Esq., Author of 

the** Law of Torts." Seventh Edition. By L. W. CAVE, Esq., one 

of Her Majesty's Counsel, Recorder of Lincoln. BoyaJ 8vo. 

1876. U 18s. 

'At present this is by ikr the best book upon tbs Law of Gootraet pownsied by the 
Profession, and it is a thoroughly practical book."— Zmo TVsMt, 

Ball .— Vide " Common Iaw." 

Leake on Contracts.— An Elementary Digest of the Law 
of Contracts (being a new edition of " The Elements of the Law of 
Contracts"). By STEPHEN MAKTIN LEAKE, . Barristei-at 
Law. 1 voL Demy 8to. 1878. 12. 18s. 

Pollock's Principles of Contract at Law and in 

Equity ; being a Treatise on the Greneral Principles relating to the 

Validity of Agreements, with a special view to the comparison of 

Law and Equity, and with references to the Indian Contract Act, 

and occasionally to American and Foreign Law. Seoond Edition. 

By FBEDEKICK POLLOCK, of Lincoln's Inn, Esq.. Barrister-at- 

Law. Author of ** A Digest of the Law of Partnership." Demy 

8yo. 1878. IZ. 6t. 

The late Ix>rd Chief JvuMob of Bnffland In Ms Judgment in MttropolUan Ka&waf 
CWManyr. Brogden and other; said. "The Iaw Is well mit by Kr. Fredorlck 
Pollock in his vory able and learned worlc on Oontraots."— 29kc Tinui. 

** Kor the purposes of the student there is no book eqoal to Mr. Tollock'a''— 2^ 
EeanomiMt. 

" He has ncceeded in writing a book on Contncts which the woiking lawyer will fiod 
as usefhl for reference as uiy of its predecessors, and which at the same time will give 
the Biudent what hn will seek for in Tain elsewhere, a complete rationaU of the law/'— 
Lav Magatine and Rnkw. 

** We see nothing to qualify in the praise we bestowed on the first edition. The obaptsn 
OD anlawfol and lmp<MBible sgreements are models of fall and clear treatment"— fiMMlori* 
/purscUL 

Smith's La>Ar of Contracts.— ^y the Ute J. W. SMITH, 
Esq., Author of "Leading Cases," &c Seventh Edition. By 
VINCENT T. THOMPSON, Esq., Barrister^it-Law. Demy 8vo. 

1878. U Is. 

** We know of few books equally likely to benefit the student, or marked by snob di»< 

tingnlshed qnalitlet of ladditj, order, and aocniacy as the work before xu,**^8oUcitor»* 

/OMTfia/. 

*»* AU 9tandard Law Worii art kept in Sioek, in law ca^ and other bindinge. 
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CONVICTIONS.— Paley's Law and Practice of Sum- 
mary Convictions under the Summary Juris- 
diction Acts, 1848 and 1879; indiicliiig Ptooeedm^i 
preliminaiy and sabaequent to Convictions, and the rei^xnuBbtlity 
of convicting Magistrates and their Officers, with Forms. Sixth 
Edition. By W. H. MACNAMAKA, Esq., Bairister.at.Law. 
Demy 8vo. 1879. IL i«. 

Stone.— Vide " Petty Sessions.'* 
Tern pier. — Vide "Smnmary Convictions." 
Wigram.— Fitfe "Justice of the Peace." 
CONVEYANCINC-Dart.— Vide " Vendors and Poidtasers." 

Greenwood's Manual of Conveyancing.— A Manual 

of the Practioe of Conveyanoing, showing the present Practioe 

relating to the daily routine of Conveyancing in SDlidtors* Offices. 

To wluch are added Condse Common Forms and Precedents in 

Conveyancing; Conditions of Sale, Conveyances, and all other 

Assorances in constant use. Sixth Edition, thoronghly revised. By 

HARRY GREENWOOD, M. A., Eeq., Barritter-at-Law. Author 

of ** Recent Real Property Statutes, consolidated with Notes.'* 

Demy 8vo. 1881. (AmWy readsf.) 

" A careful study of these paffes would pzobably arm a diligent clerk with as much 

useful knowledge as he might otherwise take years of desultory questioning and 

observing to acquire." — Solicitors' Journal. 

"The 3roung solicitor will find this work almost invaluaUle, while the membera of 
the higher branch of the profession may refer to it with advantage. Wo have not m«t 
with any book that furnishes so simple a guide to tho management of business 
entrusted to articled clerks." 

H ay nes. — Vide *< Leading Cases.** 

Martin's Student's Conveyancer.— A Manual on the 
Principles of Modem Conveyancing, illustrated and enforced bj a 
Collection of Precedents, accompanied by detailed Remarks. Pfert L 
Purchase Deeds. By THOMAS FREDERIC MARTIN, SoUdtor. 
Demy8vo. 1877. St.6dL 

** Should be placed in the hands of every student" 

Palmer's Company Precedents. — For use in relation 
to Companies subject to the Companies* Acts, 1862 to 1880. 
Arranged as follows : — Agreements, Memoranda and AitadeB of 
Association, Prospectus, I^solutions, Notices, Cettificatee, Deben- 
tures, Petitions, Orders, Reconstruction, Amalgamation, Amnge- 
ments, Private Acts. With Copious Notes. Second Edition. By 
FRANCIS BEAUFORT PALMER, of the Inner Temple. Esq, 
Barrister-at-Law. Royal 8vo. 1881. U 10s. 

OPINIONS OP THE PRESS ON THE FIRST EDITIOW. 
" There had never, to our knowledge, been anv attempt to collect and odit a body 
of Forms and Precedents exclusively relating to the formation, working and windiui^- 
up of companies. This task Mr. Palmer has taj^en in hand, and we are glad to aay 
with much success. . . . The information contained in the (SM pages of tho vnlume 
is reudered easily accessible by a ffood and full index. The author has evidently not 
been sparing of labour, and the miits of his exertions are now before the I^;al pro- 
fession in a work of great practical utiUty." — Lav Magazine. 

" To those concerned in getting up companies, the assistance given by Mr. Palmer 
must be very valuable, because he does not confine himself to bare precedents, but 
bv intelligent and learned commentazy lights up, as it were, eaoh step that he takes. 
The volume before us is not, therefore, a book of precedents merely, out, in a neater 
or less degree, a treatise on certain portions of the Companies' Acts of 1862 and 1867. 
There is an elaborate index, and the work is one which must commend itself to the 
profession."— Xkiw Tivie*. 

"The precedents are, as a rule, exceedingly well drafted, and adapted to companies 
for almost every conceivable object 80 especially are the forms of memoranda and 
articles of association ; and these will be found extremely serviceable to the con- 
veyancer. ... All the notes have been elaborated with a thoroughlv scientifle 
knowledge of tho principles of company law, as well as vdth copious r^erenoes to 
the cases substantiating the princijues. . . . We venture to predict that his notes 
will be found of great utility in guiding opinions on many complicated questions of 
law and practice. ' — Law Journal. 
*«* AU tUmdovrd Low W<n'kiar€heptin Stock, in law calf and oiktrhindimgt. 
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CONVEYANCINQ.-^''*^''*^ 

Prideaux's Precedents in Conveyancing.— With 

Diasertations on its Law and Practice. NintJi Edition. By 

FREDERICK PRIDEAUX, iate Professor of the Law of Real and 

Personal Property to the Inns of Conrt, and JOHN WHITCOMBE, 

Esqr8.,Barri8ters-at-Law. 2 vols. Royal 8vo. 1879. NOt^lOs, 

** We have boon alwavs accuBtomed to view *Prideaux' as the moat iiattFal work 

oat on conTeyanoinff. It combine condfleneas and doamem in its preoedonts 

with aptness and comprahenfliyeneas in its dissertations and notes, to a degree superior 

to tiiat of any other work of its kind." — Lom JoumaL* 

** Pridoanz has become an indispensable part of the ConTeyanoer's library 

The new edition hss been edited with a care and accuracy of which we can hardlv speak 

too highly. The care and completeness with which the dissertation has 

been revised leaves as hardly any room for criticism.''-H8oliei(or«' JoutntU. 

" The volomes are now something more than a mere collection of precedents ; they 
contsin most valoable dissertations on the law and practice wlUi refbrence to conveyancing. 
These disBcrtations are foUowed by the precedents on each subject dealt with, and are m 
themselves eondenssd treatises, embodying all the latest esses and statate law."— Lois 2Vbm& 

COPYRIGHT.-Phillips' Law of Copyright in Works of 
Literature and Art, and in the Application of Designs. With 
the Statutes relating thereto. By C. P. PHILLIPS, Esq., Bar- 
tister-at-Law. Svo. 1863. 12«. 

CORONERS.— J ervis on the Office and Duties of 
Coroners.—-With Forms and Precedents. Fourth Edition. By 
B.E.MELSHEIl£ER,E8q.,BarriBterat-Law. PostSvo. 1880. 12«. 

COSTS.— Morgan and Davey's Treatise on Costs in 
Chancery.— By QEOBGE OSBOBNE MORGAN, M.P., 
one of Her Majesty's Counsel, and HORACE DAVEY, M.A., one 
of Her Majesty's CounseL With an Appendix, containing Forms 
and Precedents of Bills of Costs. 8vd. 1865. 1^ Is. 

Scott's Costs in the High Court of Justice 
and other Courts. Fourth Edition. By JOHN SCOTT, 
of the Inner Temple, Esq., Barrister-at-Law, Keporter of the Com- 
mon Pleas Division. Demy Svo. 1880. 12. 6s, 
'* Mr. Scott's introductory notes are very uaeful, and the work is now a compendium 

on l^e law and practice regaidiiw costs, aa well as a book of precedents/'— Jkttc Timet. 
"This new edition of Mr. Sootta well-known w;ork embudies the chonKes effcctod 

since the Judicature Acts, and, so far as we have examined it, appears to oe accuiate 

and complete."— i8o{»ci<or<^ Joumai. 

Scott's Costs in Bankruptcy and Liquidation 
under the Bankruptcy Act, 1869. Boyal 12mo. 

1878. Net, 3s. 
Summerhays and Toogood's Precedents of 

Bills of Costs in the Chancery, Queen's 
Bench. Common Pleas, Exchequer, Probate 
and Divorce Divisions of the High Court of 
Justice, in ConTeyandnff, Bankruptcy, the Crown Office, Lunacy, 
Arbitration under the Lands Clauses Consolidation Act, the Mayor's 
Court, London; the County Courts, the Privy Council, and on 
Passing Residuary and Succession Accounts ; witii Scales of Allow- 
ances and Court Fees, the Law Society's Scale of Commission in 
Conveyancing ; Forms of Affidavits of Increase, and Objections to 
Taxation. By Wm. FBANK SUMMEBHAYS,' Solicitor, and 
THORNTON T00600D. Third Edition, Enlarged. Royal 8vo. 

1879. i;. Is. 
** In the volnms beibre ns we have a veiy complsts msnnal of taxation. The work is 

beautifally printed and arranged, snd each item catches the ^e tnstsatiy."— Zow 
JoutihU* 

Webster's Parliamentary Costs. —Private BiUs, 

Election Petitions, Appeals, House of Lords. By EDWARD 

WEBSTER, Esq., of the Taidng and Examiners' Office. Third 

Edition. Post 8vo. 1867. 20s. 

%* AU itandard Lttw WorUankepiw Btot^ in Uwedff and other Unding$, 
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COUNTY COURTS.— Pitt-Lewis' County Court Prac- 
tice. — ^A Complete Practioe of the County Courts, induding Admi- 
ralty and Bankruptcy, embodying the Acts, Boles, Fonns and Cost s, 
with Additional Forms and a FuU Index. By G. PITT-LEWIS, 
of the Middle Temple and Western Circuit, Esq., Barrister-at-Law, 
sometime Holder of the Studentship of the Four Inns of Court, 
assisted by H. A. Db Coltab, of the Middle Temple, Esq., 
Barrister-at-Law. In 2 vols. (2028 pp.). Demy 8to. 1880. 2L 2s. 

SUMMABT OF CONTENTS. 

VoL L History, Constitution, and Jurisdiction (including Prohibition 
and Mandamus), Practice in all ordinary Actions (including Actions under 
the Bilk of Exchange Acts, in Ejectment, in Remitted Actions, and in 
Beplevin), and on Appeals, with Appendices, &c. 8M Mtparotdy, with 
Index. 30s. 

Vol. II. Practice in Admiralty, Probate, Bankruptcy, and under Special 
Statutes, with Appendices, Index, &c. Sold aeparatdy. 25s. 

" The late Lord Chief Justice of England in his written judgment in 
Stooke V. Tayl/>r, says, *The law as to the difference between set-off' 
and counter-claim is correctly stated by Mr. Pitt-Lewis, in his very 
useful work on County Court Practice.**' — See Law Times lUporU, 
October 16, 1880, p. 204. 

" It is very clearly written, and is always praetieaL ... Is likely 
to become the standard County Court practice.'* — SoUcUan* JoumaL 

" One of the best books of practice which is to be found in our legal 
literature."— Zafo TimeB 

" We have rarely met with a work displaying more honest industry 
on the part of the author thaU the one before us." — Law JournaL 

"Mr. Pitt-Lewis has, in fact, aimed— «nd we are glad to say success- 
fully—at providing for the County Courts' practitioner what ' Chitty's 
Archbold' and * Daniell's Chancery Practice' have long been to prmeti- 
tioners in the High Court" — Law Magazine, 

CRIMINAL LAW,— Apchbold's Pleading and Evidence 
in Criminal Cases.— With the Statutes, Precedents of 
Indictments, ftc., and the Evidence necessary to support them. 
Nineteenth Edition, includ ing the Practice in Criminal Proceedings 
by Indictment By WILLIAM BRUCE, Esq., Banister-at-Law, 
and Stipendiary Magistrate for the Borough of Leeds. Royal l2mo. 
1878. U lit. 6d. 

Roscoe's Digest of the Law of Evidence in 
Criminal Cases.— Ninth Edition. By HORACE SMITH, 
Esq., Barrister-at-Law. Royal 12mo. 1878. lZ.llf.6d. 

Russell's Treatise on Crimes and Misdemea- 
nors.— Fifth Edition. By SAMUEL PRENTICE, Esq., one of 
Her Majesty's Counsel 8 vols. Royal 8vo. 1877. 51. 15s. 6d, 

" vVhat better DigeBt of Criminal Law oonld we possibly hope for than 'RuaseU ob 
Grimee ? ' "Sir Jameg PU^fanus Stephen's Speech <m OodiAeaUon. 

" No more trustwortby authority, or more exhaustive ezpoaltor than 'Rnssell' can be 
consulted."— law Magazme and Review, 

'* AlteratioiiB have been made in the arrangement of the work which without interferiac 
with the general plan are sniSeient to show that great care and thought hare been 

bestowed We are amazed at the patience, indosUy and skill which are exhibUe«i 

11 the collection and arrangement of all this mass of learning." — 2)ke Timgs, 

Shirley's Sketch of the Criminal Law.— By W. 

SHIRLEY SHIRLEY, M.A., Esq., Barrister-at-Law, Author of 

" Leading Cases made Easy," assisted by C. M. ATKINSON, M.A., 

Esq., Barrister-at-Law. I>emy 8vo. 1880. 7«. 6cl. 

" As a primary introduction to Criminal liaw, it "will be found veiy acceptable to 

Students."— Z>a(0 BtudenU' Journal, November 1, 18£0. 

*«* AU ^anda/rd Law Workt wrt kept in Stocky in 2cnp cnJf and other IfMUngM* 
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CROSSED CHEQUES ACT— Cavanagh.— Fide "Money Securi- 
ties.'' 
^Valker.— Fufc "Banking." 

DECREES Seton.— Fide « iSiuity." 

DIARY.— La^wyer's Companion (The), Diary, and La^w 
Directory for 1881.~For the use of the Legal Firofeflsion, 
PubUc Companiei, Justices, Merchants, Estate Agente, Aactioneen, 
&c., ftc. Edited by JOHN THOMPSON, of the Inner Temple, 
Esq., Banister-at-Law; and contains a Digest of Kecent Cases on 
Costs ; Monthly Diaiy of County, Local Croyemment, and Purish 
Business ; Oaths in Supreme Court; Summary of Legislation of 
1880; Alphabetical Lidex to the Practical Statutes; a Copious 
Table of Stamp Duties; Legal Time, Literest, Discount, Licome, 
Wages and other Tables; Probate, Legacy and Succession Duties ; 
and a variety of matters of practical utility. Published Annually. 
Thirty-fifth Issue. {Now ready,) 

The work also contains the most complete List published of Town and 

Country Solicitors, with date of admission and appomtments, and is issued 

in the following forms, octayo size, strongly bound in cloth : — «. d. 

1. Two days on a page, plain 5 

2. The aboye, inteblbavkd for Attindanois . . .70 

3. Two days on a page, ruled, with or without money columns 6 6 

4. The aboye, intebleayed for Attenoanosb . . . .80 
6. Whole page for each day, plain ...... 7 6 

6. The aboye^ INTEBLEAYED for Attendances . . .96 

7. Whole page for each day, ruled, with or without money 

columns .... .....aSG 

8. The above, intebleayed for Attendances . . • 10 6 

9. Three days on a page, ruled blue lines, without money 

columns . . .50 

The Diary contains memoranda of Legal Businesi throughout the Year, . 

"An excellent work."— 3FR« Timet. 

" A pnbllcation wnich huB long ago Mcarad to Itself the favour of the profeesioii, and 
which, as heretofore, jnstiflea by its contents the title anamed by it."— law Journal. 

" Contains all the information which covld be loolced for in such a work, and gires it 
In a most oonyenientforrn and ver>- completely. We may onheaitatlngly recommeDd the 
work to our readers."— &>{ici(art' Journal. 

** The ' Lawyer's Companion and Diary ' is a book that onght to be in the posBeasion of 
every lawyer, and of every man of basinees.'* 

**The * Lawyer'a Companion' is, indeed, what it is called, fbr it combines everything 
rvqoired for reference in the lawyer's offlce." — Law Time$. 

<* It ie a book without which no lawyer's library or office can be complete."— /rif A 
Laio Tbnet. 

**Thi8 work has attained to a completeness which ia beyond all praise."— J/oi'niii^ 
Post. 

DICTIONARYr— Wharton's Law Lexicon.— A Dictionary of 
Jurisprudence, explaining the Technical Words and Phrases employed 
in the several Departments of English Law ; including the varioua 
Legal Terms used in Commercial Transactions. Together with an 
Kxplaoatory as well as Literal Translation of the Latin Maxims 
contained in the Writings of the Ancient and Modem Commentators. 
Sixth Edition. Enlarged and revised in accordance with the 
Judicature Acts, by J. SHIRESS WILL, of the Middle Temple, 
Esq., Barrister>at-Law. Super royal 8vo. 1876. 21.2$. 

''As a work of reference for the library, the handsome and daborste edition of 
Wharton's Law Lexicon ' which Mr. Shiress Will has produced must sapersede all lurmer 
seues of that well-known work."— Law Magazine and Review. 

** >o law library is complete without a law dictionary or law lexicon. To the practi- 
tioner it ia sJways utefol to have at hand a book where, in a small compass, be can find 
an explanation of terms of infrequent occurrence, or obtain a reference to statotea on 
most subjects, or to books wherein portlcnlar snbjects are treated of at fall length. To the 
student it is umoet indispensable.' — /aw Timm. 

*»* AU ikmdard Law Works are keptinStode, in law caff and oiktr hindkig$t 
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DIGESTS.— Bedford.— Fide «< EzamlnAtion Guides.'* 
Chambers'— Fide « Public Health." 

Chitty's Equity Index.— Chitty'i Index to all tiie B^mted 
Cases, and Statutes, in or relating to the Principles, Fleadiii|r, and 
Practice of Equity and Bankruptcy, in the sereral Courts of Equity 
in England and Ireland, the Pnvy Council, and the House of Lords 
from the earliest period. Third Edition. By J. MACAULAY, 
Esq., Bairister-at-Law. 4 vols. Boyal Sva 1858. 7L Yt. 

Fisher's Digest of the Reported Cases deter- 
mined in the House of Lords and Privy Council, and in the 
Courts of Common Law, Divorce, Probate, Admiralty and Bank- 
ruptcy, from Michaehnas Tenn, 1756, to Hilary Term, 1870; 
with Bef erenoes to the Statutes and Bules of Court. Founded on 
the Analytical Digest by Harriso n, a nd adi^^ted to the present 
practice of the Law. By R A. FISHEB, Esq., Judge of the 
County Courts of Bristol and of Wella. Five large volumeiy royal 
8vo. 1870. {PMuhed <U 122. 12«.) Nei 6L 6g. 

Consolidated Supplemen t to above, during the 
years 1870—1880. By T. W. CHITTY and J. MEWS, ^qis., 
Barristen-at-Law. 2 vols. Boyal 8vo. 1880. 3^ Sc 

{Oontmued Annually,) 
" Mr. Fisher's Digest is a wonderftil work. It is a miisde of hiimsn iadastqr."— .Jfr. 
JvsUm WtBu,. 

'* I think It would be very difficult to improve apon Mr. Fishei^s 'Gobiiimb Iav 
Digest.' "-Sir James FUifanus SUpkm, on Cbd^fkaiion. 
Godefi»oi — Vide "Trusts and Trustees." 
Leake.~F«ee "Beal Property" and <* Contracts." 
Notanda Digest in Law, Equity^ Bankruptcy, 
Admiralty, Divorce, and Probate Cases. — By 
H. TUDOR BODDAM, of the Inner Temple, and HARRY 
GREENWOOD, of Lincobi's Inn, Esqrs., Barristers>at-Law. 
Third Series, 1873 to 1876 inclusive, half-hound. Net, IZ. lis. 6tL 
Ditto, Fourth Series, for the years 1877, 1878, 1879, and 1880, with 
Index. Back, net, 12. Is. 

Ditto, ditto, for 1881, Plain Copy fvnd Two Indexes, or Adhesive Copy 
for insertion in Text-Books (t\ ithout Index). Annual Subscriptiafn 
payable in advance. Net, 21s. 

*ti* The numbeis are issued regulariv every alteniate month. 
Each number contains a concise analysis of every case reported 
in the Law Reports, JLaio Journal, Woody Reporter, Law Time$, and 
the Iriih Law Reportt, up to and including the cases contained in the 
parts for the current month, with references to Text-books, Statutes, 
and the Law Reports Consolidated Digest, And an ALPHABsncAL 
INDEX of the subjects contained in baoh numbxb. 
Odger.— Fwfe " Libel and Slander.*' 
Pollock.— F»d« " Partnership.** 
Roscoe.— Ftcfc « Criminal Law " and « Nisi Prius." 
DISCOVERY.— Hare's Treatise on the Discovery of 
Evidence.— Second Edition. Adapted to the Procedure in the 
High Court of Justice, with Addenda, containing all the Reported 
Cases to the end of 1876. By SHERLOCK BLARE, Banrister^t* 
Law. Post8vo. 1877. 12». 

*• The book is s oseM contribution to onr text-books on pncUee.*'— AoUdtor^ JotnaL 
** We hsTo read his work with contidermble attention and interost, and we can speak la 
terms of cordial praise of the manner in which the new procednre haa been wofked into 
the old material. ... AH the sections and orden of the new l^ialation are retered 
to in the text, a lynopsis of recent oases is given, and a good index oonpletss tlie 
voliune.*'^£aio TImtt. 

Seton.— F«^ "Equity." 
^^^* AUitandmdLawWorhmthepiinStodk.inlmwcaVimdothm'Hi^^ 
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DISTRICT REQISTRIES.-Archibald.— Ftdtf << Judges* Chamben 
Practice/' 

DIVORCE.— Bro-w^ne's Treatise on the Principles 
and Practice of the Court for Divorce and 
Matrimonial Causes '.—With the Statates, Roles. Fees 
and Forms relating thereto. Fonrth Edition. (Including the 
Additional and Amended Rules, July, 1880.) By GEORGE 
BROWNE, Esq.. Barrister-at-Law. Demy 870. 1880. IL is. 

" The book is a clear, practical, and, §0 far as we have been able to test it, accurate 
exposition of divorce law and ]pt>cedure." — Soltciton* JounuJ. 

Haynes.— Fidtf "Leading Cases." 

DOMICIL.~Dicey on the Law of Domicil as a branch 

of the La^AT of England, stated in the form of 

Rules.— By A. V. DIOEY, B.O.L., Banister-at-Law. Author 

of " Roles for the Selection of Parties to an Action." Demy 8vo. 

1879. ISi. 
"The praotikloner will find the book a thoroughly ezaot and tnistworttiy sammary 

of the present state of the law."— 21kt Bptetator, 

Philliniore'8(SirR.) La-w^ of Domicil.— 870. 1847. 9$. 

EASEMENTS.— Goddard's Tre atis e on the La-w^ of 

Easements.— By JOHN LBTBOURN 60DDARD, Esq., 

Barrister4kt-Law. Seoond Edition. Demy 8yo. 1877. 16<. 

"The book la InTsliiable : where Ibe oases are rilenl the author has taken pains to 

sicertain what the law wrald be if brooght into qae8tion."^Xaip JournaL 

" Nowhere has the subject been treated so exhanatively, and, we may add, so sdentifl- 
oally, u bj Mr. Ooddard. We reeonmend it to the most osrefiu etadyof the lav student, 
ss well ss to the library of the practitioner.'*— £mv Tbmt. 

Innes' Digest of the English Law of Easements. 
— Second Edition. By Mr. Justice INNES, one of the Judges of 
Her Majesty's High Court of Judicature, Madras. Crown 8yo. 

1880. 4s. 
ECCLESIASTICAL LAW.— Dodd's Burial and other 

Church Fees and the Burial Act, 1880 :— With 
Notes. By J. THEODORE DODP, M.A., Bairister-at-Law, of 
Lincohi's Inn. Royal 12nio. 1881. {Nearly ready.) 

Phillimore's (Sir R.) Ecclesiastical La^Ar. -> The 
Eoderiastical Law of the Church of England. With Supplement, 
contaboing the Statutes and I>eciaions to end of 1875. By Sib 
ROBERT FHILLIMORE, D.C.L., Offidal Principal of the Arches 
Court of Canterbury ; Member of Her Majesty's Most Honourable 
FriTy Council. 2 toIb. 8yo. 1878-76. ^ 8/. 7«. 6d. 

*^* The Supplement may be had separately, price it» 6ii., sewed. 
ELECTIONS — Browne (G. Lathom.)— Ft(2e"Registntlon." 

FitzGerald.— Fuis "BaUot" 

Rogers on Elections, Registration, and Election 
Agency.— Thirteenth Edition, including Pbtitiohb and Muni- 
cipal Elections and Registration. With an Appendix of Statutes 
and Forms. By JOHN CORRIE CARTER, of the Inner Temple, 
Esq., and Midland Circuit, Banister-at-Law. 12ma 1880. U 12«. 

*' Petition has been added, setting forth the procedure and the deoisloDs on that 
subject ; and the statutes passed since the lost odlticm are explained down to the 
Farliameutary Elections and Corrupt Practicea Act {ld&0)."—7%e Timtt, 

" We have no horiltation in commending the book to our readers as a useful and 
adequate toeatise upon election law.**— Aoltettorf' Journal, 

"A book of long standing and for information on the common law of elections, of 
which it contains a mine of extracts from and references to the older authoritiep, 
wiU always be resorted to."— -Law Journal. 

ENGLAND, LAWS OF,--Bowyer.-- Fide " Constitutional Law." 

Broom and Hadley.— Fids** Oommentariea." 
%* AU itandard Law Works are kept w Siock, im kH0 ealf and c4ktr Undinge. 
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EQUITY, and Vide CHANCERY. 

Seton*s Forms ot Decrees. JudgmentB, nnd 
Orders in the High Court or Justice and Courts 
of Appeal, hftving especial referenoe to the Chanoeiry Divirion, 
with Practical Notea Fourth Edition. By B. H. LEACH, Eml 
Senior Begiitrar of the Chancery Diyision ; F. G. A. WILLIAHS 
of the Inner Temple, Esq. ; and the late H. W. MAY, Etiq. ; sac- 
ceeded by JAMES BAST WICK, of Lincoln's Lin, Esq., Banristen- 
at-Law. 2 vols, in 8 purts. Boyal 8to. 1877—79. iL 10«. 

*«* Vol n., Parts 1 and 2, separately, price each 12. 10«. 
The Editors of this new edition of Seton deserve much praise for what is almost, If 



not absolutely, an innovation In law books. In treating of any division of their snbiect 
they have put prominently forward tiie result of the latest decisions, settling the law 
Ao w as it is ascertained, thus avoiding mudi useless reference to older 



There can be no doubt that in a book ofpraetioe like Seton, it is much more important 
to be able to see at once what the law is than to know how it has become what it is ; 
and the Editors have evidently taken ffreat pains to carry out this principle in pre- 
senting the law on each division of their labours to their readers." — The Tbne». 

** Of all the editions of * Seton 'this is the best. . . . We can hardly speak too 
highly of the industry and intelligence which have been bestowed on the preparatiaa 
of the n<^es."— <Soiicitor«' JounuU. 

** Now the book is before us complete ; and we advisedly say eompUU, because it 
has scarcely ever been our fortune to see \ more compieU law book than this. Exten- 
sive in sphere, and exhaustive in treatise, comprehensive in matter, yet apposite in 
details, it presents all the features of an excellent work . . . The index, extend- 
ing over S78 pages, is a model of comprehensivenesa and accuracy." — Lam Jommal. 

Smith's Manual of Equity Jurisprudence.— 

A Mannai of Eqmty Jurispradence for Practitioners and Sladents, 

founded on the Works of Story, Spence, and other writers, and on 

more than a thooaand subsequent cases, comprising the Fundamental 

Principles and the points of Eqnity usually occurring in Grenend 

Practica By JOSIAH W. SMITH, B.C.L., Q.C. Thirteenth 

Edition. 12mo. 1880. 12<. 6<i. 

**T1iere ii no diiguliing the truth ; the propar mode to use this book is to laam its pages 
by hasrl*— 'low Magagitiit and Bmritw. 

" It will be foand as useful to the praotttiooer as to the stadeni.*— 5oHoiE0r«' JmtnuU. 

EXAMINATION GUIDES.— Articled Clerks' Journal and 
Examiner. Edited by EDWARD HENSLOWE BED- 
FORD. Monthly, price 6d. Subscription payable in advance, 6s. 
per annum, post free, 

Bedford's Guide to the Preliminary Examina- 
tion for Solicitors.— Fourth Edition. 12ma 1874. J^et, St. 

Bedford's Preliminary.— Containing the Questions and 
Answers of the Preliminaiy Examinations. Edited by E. BL 
BEDFORD, SoUdtor (No. 15, May, 1871, to No. 48, July, 1879). 
{DiaeonUnued,) Sewed, net, each. Is. 

Bedford's Digest of the Preliminary Examina- 
tion Questions, with the Answers. Second Edition. 

{Jn the preis.) 

Bedford's Preliminary Guide to Latin Gram- 
mar.— 12mo. 1872. Net, 8s 

Bedford's Intermediate Examination Guide to 
Bookkeeping.— Second Edition. 12mo. 1875. Net,2a,6d, 

Bedford's Student's Guide to the Seventh Edi- 
tion of Stephen's New Commentaries on the 
Laws of England. Demy 8yo. 1879. 12s. 

" Here is a book which willbe of the greatest service to students. It reduces the 
' Commentaries ' to the form of question and answer . . . We must also give 
the author credit, not only for his selection of questions, bat for his answers thereto. 
These are models of fulness and condseness, and lucky will be the candidate who can 
hand in a paper of answers bearing a close resemblance to tliose In the work befora 
vs."— Z«M9 Journal. 

Bedford's Student's Guide to Smith on Con- 

tracts. Dexny 8Ya 1879. Zt, M, 

\* AU aiandard Law Workiam htpt in Bloek, in law ca{f and other bindtn^t. 
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EXAMINATION QUIOE8.-^2oii<<»««« ' 

Bedford's Final Examination Digest : contauiing a 
BigeBt of the Final Examination Questions in matters of Law and 
Procedure determined by the Chancery, Queen's Bench, Common 
PleaSy and Exchequer Divisions of the High Court of Justice, and 
on the Law- of Heal and Personal Property and the Practice of 
Conveyancing. In 1 vol 8vo. 1879. 16<. 

" Will furnish students with a large armoury of weapons with which to meet the 
attacks of the examiners of the Incorporated Law Society."— Xoto Tbnu. 

Bedford's Final Examination Guide to Bank- 
ruptcy.— Thud Edition. 12ma 1877. 6«. 

Bedford's Outline of an Action in the Chan- 
cery Division. 12mo. 1878. 2V««, 2m. 6d. 

Butlin.— Fids «* Articled Clerks." 

Dickson's Analysis of Blackstone's Commen- 
taries.— In Charts for the use of Students. By FREDERICK 
S. DICKSON. 4to. 10«. Od. 

Rubinstein and ^Vard.—^^ac" Articled Clerks." 

Shearwood's Student's Guide to the Bar, the 
Solicitor's Intermediate and Final and the 
Universities Law Examinations. — ^With Suggestions 
as to the books usually read, and the passages therein to which 
attention should be paid. By JOSEPH A. SHEARWOOD, B.A., 
Esq., Barrister-at-law, Author of *' A Concise Abridgment of the 

Law of Real Property," &c. Demy 8vo. 1879. 5s. fid, 

'* Any stadent of average intelligenoe who cooacientioiuly follows the path and obeys the 
instrnctioDS given him by the aathor, need not fear to present himself as a candidate 
for any of the examinations to which this book is intended as a guide." — Xom Journal, 

EXECUTORS.— Macaskie's Treatise on the Law of 
Executors and Administrators, and of the Adminis- 
tration of the Estates of Deceased Persons. With an Appendix 
of Statutes and Forms. By STUART CUNNINGHAM MA- 
CASKIE, of Gray's Inn, Esq., Barrister-at-Law. Demy 8vo. 1881. 

10s. 6d. 
^Villiams' Law of Executors and Adminis- 
trators.— By the Rt. Hon. Sir EDWARD VAUGHAN 
WILLIAMS, late one of the Judges of Her Majesty's Covrt of 
Common Pleas. Eighth Edition. By WALTER VAUGHAN 
WILLIAMS and ROLAND VAUGHAN WILLIAMS, Bsqis., 
Banristers-at-Law. 2 vols. Royal Svo. 1879. Zl. 16s. 

"A treatise which occapies a unique position and which is recognised by the 

Bench and the prof eulon as having paramount authority In the domain of law with 

which it deals. —Xai0 JoumaL 

EXECUTORY DEVISES.— Fearne.—Fu2s << Contingent Remainders." 

FACTORY ACTS.— Notcutt's La-w relating to Factories 
and ^A^orkshops, ^A^ith Introduction and Ex- 
planatory Notes. Second Edition. Comprising the Factory 
and Workshop Act, 1878, and the Orders of the Secretary of State 
made thereunder. ByGEO.JARYIS NOTCUTT, Solicitor, formerly 
of the Middle Temple, Esq., Bairister-at-Law. 12mo. 1879. 9s. 
"The task of elucidating tne provisions of the statute is done In a manner that 

leaves nothing to be desirea. "—Btrmm^Aom DaUy Oautte. 

FARM, LAW OF.— Addison ; Cooke.— Fids •* Agricnltnral Law." 
Dixon's Law of the Farm.— A Digest of Cases connected 
with the Law of the Farm, and including the Agricultural Customs of 
England and Wales. Fouith Edition. (Including the "Ground Game 
Act, 1880.") By HENRY PERKINS, Esq., Barrister-at-Law and 
Midland Circuit. Demy 8vo. 1879. 1/. 6s. 

** It 111 impossible not to be struck with the extraordinary research that must have been 

used In the compilation of such a book as this."— Xaw Journal. 

* «* AU standard Law Works are kept in Stock, in law calf and other bindinffa. 
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FINAL EXAMINATION DICEST.-Bedford.— Ficfe <'£zuiiinatkm 
Gnidee." 

FIXTURES.— Amos and Ferard on Fixture&--S6oond 
Edition. BoyalSva 1847. I61. 

FOREIGN JUDGMENTS.— Piggott's Foreign Judgments, 

their effect in the Bnglish Courts, the English 

Doctrine, Defences, Judgments in Rem, 

Status.— By F. T. PIGOOTT, M.A., LL.M., of the Middle 

Temple, Esq., Barriater-at-Law. Royal Svo. 1879. los. 

•' A uaeftil and well-ttmed Tolame."— .£aw Magtume, A-mpuL 1879. 

'*Mr. Plggott writes under •trong oonvlctlon, bat he is aivays otreflil to net bb 

argomente on authority, and thereby adds ooosiderably to the Talae of his handy TOloine." 

Zow MoffOMin* and Rariem, Noyember, 1879. 

FORMS.— Archibald.— Fu2tf "Judges' Chamben Pknetice.** 

Chitty's Forms of Practical Proceedings in 
the Queen's Bench, Common Pleas and Ex- 
chequer Divisions of the High Court of Jus- 
tice: with Notes containing the Statutes, Rales an d Pra ctice 
rel ating t hereto. Eleyenth Edition. By THOS. WILLES 
CHITTY, Esq. Demy 8vo. 1879. R 18*. 

Daniell's Forms and Precedents of Proceed- 
ings in the Chancery Division of the High 
Court of Justice and on Appeal therefrom ; 
with Dissertations and Notes, forming a complete guide to the 
Practice of the Chaneeiy Division of ttie High Court and of the 
Courts of Ap peal Being the Third Edition of '* Daniell's Chaneeiy 
Forms.'* By WILLIAM HENRY UPJOHN, Esq., Student and 
Holt Scholar of Gray's Inn, Ac., &c. Demy 8to. 1879. 22. 2s, 

** Mr. Uiijohn has restored ths ▼olnme of Chanoecy Forms to the place it held before 
the reoent changes, as a trastworthy and compleie collection of precedents.**— jSMkAort' 

** We hare bad this work in praetieal nae fbr some weeks, aad so oaroAiI is the noting 
np of the aathorities, so deai^ and ooneisely an the notes expr e s s e d , that we liave Ibnnd 
it of es much Talne as the ordmary text books on the Judicature Acu. It will be as use- 
ftil a work to practitionen at Westminster as it will be to those in Liaeoln s Inn.**— low 

FRENCH COMMERCIAL LAW.-Goirand.-F«2e"CommercialLaw.'' 

HIGHWAYS.— Baker's Law of Highways in England 

and Wales, including Bridges and Locomotiyes. Comprising 

a succinct code of the several provisions under each head, the 

statutes at length in an Appendix ; with Notes of Cases, Forms, 

and copious Index. By THOMAS BAKER, of the Inner Temple, 

Esq., Barrister-at-Law. Boyal 12mo. 1880. 16<. 

'* This 1b alstinctly a woll-plannod book, and cannot foil to be tueful, not only to 

Inwyen, btit to thoite who may be locally engaged in the management of nlgfawayB." — 

LaiP Journal. 

" The general plan of Mr. Baker's book is good. He groups together condensed 
stAtementa of the elTcct of the provisions of tho different Highway Acts relating to 
tho same matter, giving in all cniieH reforences to the sections, which are printod in 
full in tho appendix. To each condensed soction, or group of sections, he appends a 
noto, stating concUely tho effect of the decisions."— ^iciforr* JomnuU, Ifartmber 1S<A, 

1880. 
" The work is clear, conclso, and correct."— Zoip ISmet^ Oct. 2, 1880. 

Chambers* La^A^ relating to High-ways and 
Bridges, being the Statutes in full and brief Notes of 700 
Leading Cases; tether with the Lighting Act, 1833. By GEO. 
F. CHAl^iBEBS, Esq., Barrister-at-Law. Imperial 8va 1878. 18«. 
Shelford'S J^BW of High^A^ays, including the General 
Highway Acts for England and Wales, and other Statutes, with 
copious Notes and Forms. Third Edition. With Supplement by C. 
MANLET SMITH, Esq. 12mo. 1865. Ifis. 

%* AU Bktndoird Law Wark$m^kepim8toA^inkiwmVmidQlkmrlm^^ 
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INCL08URE8.~- Fuic « Gommoni." 

INDIAN LAW.— Norton's Leading Cases on the Hindu 
l^aysr of Inheritance.— 2 yoIb. Boysl 8vo. 1870-71. 

Net, 21. 10«. 

INJUNCTIONS.— Seton.—Fufe "Bqnity." 

INSURANCE.— Arnould on the Law^ of Marine Insu- 
rance.— Fifth Edition. By DAVID MACLACHLAN, Beq., 
BuriBter-at-Law. 2 vols. Boyal Byo. 1877. 3^ 

" Aj a text book, ' Arnoald ' It now all the practitioner can want, and we omgratolate 

the editor apon the ikiU wltii whith he hae incorporated the new deoieionB.''— Zmo l^ma. 

Hopkins' Manual of Marine Insurance.— 8vo. 
1867. 18«. 

Lo-wndes on the Law of Marine- Insurance.- 
A Practical Treatise. By BICHABD LOWNDKS. Author of 
" The Law of General Average," &c. Demy 8vo. 1881. 10«. 6d, 
INTERNATIONAL LAW — Amos' Lectures on Inter- 
national Law. — ^Delivered in the Middle Temple Hall to the 
Students of the Inns of Court, bpr SHELDON ABiOS, M.A., Pro- 
fessor of Jurispmdenoe (includmg International Law) to the Inns 
of Court, fto. Boyal 8yo. 1874. 10<. 6<2. 

Calvo's Le Droit International Theorique et 
Pratique Precede d'un Expose Historique 
des Progres de la Science du Droit des Gens. 
Troisi^me Edition. Par M. CHARLES C ALVO. In three volumes. 
Boyal 8vo. VoL L 1880. Net, 15<. 

Dicey.— Fide "DomidL" 

Kent's International La^w. — Kent's Commentary on 

International Law. Edited by J. T. ABDT, LL.D., Judge of 

County Courts. Second Edition. Kevised and brought down to 

the present time. Crown 8vo. 1878. 10«. 6d. 

" Altogether Dr. Abdy haa performed hie task in a manner worthy of hla repatatlon. 

Hia book will be neeAil not only to Lawyers and Iaw Stndenta, for whom it waa pximarUy 

intended, Dat also for laymen. "—fioJMlorf'JbwiaaJ. 

Levi's International Commercial Law.— Being the 
Principles of Mercantile Law of the following and other Countries 
— viz. : England, Ireland, Scotland, British India, British Colonies, 
Austria, Belgium, Bnudl, Buenos Avres, Denmark, France, Cermany, 
Greece, Hans Towns, Italy, Netherlands, Norway, Portugal, Prussia, 
Russia, Spain, Sweden, Sidtzerland, United States, and Wttrtemberg. 
By LEONE LEVI, Esq., F.S.A., E.S.S., Barrister-at-Law, Ac. 

Second Edition. 2 vols. Royal 8vo. 1868. II. 15». 

Vatters Law of Nations.— By JOSEPH CHITTY, Esq. 

Royal 8vo. 1884. IL It, 

Wheaton's Elements of International Law; 

Second English Edition. Edited with Notes and Appendix of 

Statutes and Treaties, bringing the work down to the present time. 

By A. C. BOYD, Esq., LL.B., J.P., Baitister-at-Law. Author of 

" The Merchant Shipping Laws." Demy 8vo. 1880. II. 10«. 

"Mr. Boyd, the lateet editor, hae added many QMfu notes ; he haa ineerted in the 

Appendix pabllo docamente of permanent value, and there ia the proepect that, as edited 

by Mr. Boyd, Mr. Wheaton's yolnrae wiU ent«r on a new lease o(UfB.**^Tke Tinua, 

** Both the phui SJid e«eention of the work before us deeervee coawnendatlon. . . . 
Tile text of Wheaton is presented withont alteration, and Mr. Dana's onmberiDg of the 
sections is presenred. Mr. Boyd's notes, which are namaroas, original, and copioas, are 
convenienUy interspersed throughoat the text ; bat they are in a diattnet type, and 
therafore the reader always knows whether he ia reading Wheaton or Boyd. The 
Index, which could not have been compUed wlthoat mooh thonght and labour makes the 
book handy tor referenoe.'*^Iaw Jo mmm l, « . ,. 

M Stodents who reqnixe a kno^edfe of Wbaatoa'a test will find Mr. Boyd's volume 
very convenient "—Imo Mo f f aaint . 

JOINT OWNERSHIP.-Foster.— Fufe " Real Estate.** 

%* AtttUindardLaw fr<M-faarei«ptiiti8!tscii:,tA{m0eea/Mi(i<>lW&tn<{iiip^ 
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JOINT STOCKS Palmer.— Ficie ''Conyeyuiomg'' and "Campany 

Law." 

Thring'8 (Sir H.) Joint Stock Companies' La^v^.— 
The Law and Practice of Joint Stock and other Companiea, induding 
the Companies Act^ 1862 to 1880, with Notes, Orden, and Rulee in 
Chanoeiy, a Collection of Precedents of Memoranda and Articles of 
Association, and all the other Forms required in Making, Administer- 
ing, and Winding-np a Company ; also the Partnexsh^) Law Amend- 
ment Act, The life Assurance Compani es Act a, uid other Acts 
relating to Companies. By Sib HENBT THBIN6, KC. R, The 
Parliamentary CounseL Fourth tuition. By G. A. R. FITZ- 
GERALD, Esq., M.A., Bamster«t-Law, and kte Fellow of St. 
John's College, Oxford. Demy 8yo. 1880. 12. 5s. 

*'IUs, M the work of the origiiud dranghtsmaa of the Oooipaatai^ Aet of 1S6S. and 
waU-known ParllsinentarT coanMl, Sir Henry Thrlni; to nataralty the higheil aaXhantf 
on the •abject*'—!^ Hmm. 

** One of its moot valuable features is its collection of precedents of MemonuMla and 
Articles of Association, which has, in this Edition, been l&igely increeasd and im- 
proved ."—Xow JounuUf October 80, 1880. 

Jordan's Joint Stock Companies.— A Handy Book of 
Practical Listmctions for th«^ Fonnation and Management of Joint 
Stock Companies. Sixth Edition. 12mo. 1878. Ntt^ 2i. 9d. 

JUDGES' CHAMBERS PRACTICE.— Archibald's Forms of 
Summonses and Orders, with Notes for nse at Judges* 
Chambers and in the District Kegistries. By W. F. A. AKCHI. 
BALD, M.A, of the Inner Temple, Barrister-at-Law. Royal 12mo. 
1879. 12i. 6d. 

" The work is done most thoroughly ui.d yet concinely. The practitioner wiU find 
plain directions how to proceed in fdl the matters connected with a common law 
action, interpleader, attachment of debts, mandcuMU, injunction— indeed, the wlude 
jurisdiction of the common law divisions, in the district r^istries, and at Judges' 
chambers."— £aw Timer. 

'* A. clear and weU-digested eadt meewm, which will no doubt be widely used by the 
profession."- laio MaeoMine, 

JUDGMENTS.— Piggott.—F«ic "Foreign Judgments." 

>A^alker's Practice on Signing Judgment in 
the High Court of Justice. With Forms. By H. H. 
WALKER, Esq., of Uie Judgment Department, Exchequer DiWsion. 

Crown 8vo. 1879. 4jl 6<i 

"The book undoubtedly meets a want, and fnmlihef infinmatloa aTsiUUe for ataoac 
e^ery brsnch of practioe. *' 

' We think that solidton and their derks will find it extiemely nsafol.*— low Jtmwal. 



ft' 



JUDICATURE ACJ8.— Ilbert's Supreme Court of Judi- 
cature (Officers) Act, 1879 ; with the Rules of Court and 
Forms, December, 1879, and Ajnil, 1880. With Notes. By 
COUBTENAT P. ILBEET, Esq., Barrister-at-Law. Royal 12ma 
1880. 6t. 

{In limp lecUher, 9s, Qd,) 

*«* A LABOB PAPEB EDITION (for marginal notes). Royal 8vo. 8s. 

The abovisformt a SwppUment to ** Wilton* t Judicature AeU." 



Morgan.— Fiffe "Chancery." 

Stephen's Judicature Acts 1878, 1874, and 1878, 

consolidated. With Notes and an Index. By Sir JAMES 

FITZJAMES STEPHEN, one of Her Majesty's Jndges. 12mo. 

1875. 4m. 6d. 

* * A U ftondard Ltm Worh are kept in Stocky in law caJf and other U m dim gt, 
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JUDICATURE ACTS-OoiUmZid, 

Swain's Complete Index to the Rules of the 
Supreme Court, April, 1880, and to the Forms (uniform 
with the Official Rules and Forms). By EDWARD SWAIN. 
Imperial Svo. 1880. Net, Is. 

"An almost indispensable addition to the recently issued rvltB."— Solicitor^ 
Joumalf May 1, 1880. 

Wilson's Supreme Court of Judicature Acts 
Appellate Jurisdiction Act, 1876, Rules of 
Court and Forms. With other Acts, Orders, Rules and 
Regulations relating to the Supreme Court of Justice. With 
Practical Notes and a Copious Index, forming a Complbte Guid e 
TO THE New PBAonoE. Second Edition. By ARTHUR WIL- 
SON, of the Inner Temple, Barrister-at-lAw. (AssiBted by 
HARRY GREENWOOD, of Lincohi*s Inn, Barrister-at-Law, 
and JOHN BIDDLE, of the Master of the Rolls Chambers.) 
Royal 12mo. 1878. (i>p, 726.) 18s. 

{In limp leather for the pocket, 22«. Gd.) 

*«* A LARGE PAPER EDITION OF THE ABOVE (for marginal notes). Royal 8yo. 

1878. (In limp leather or calf, BOt,) IL 58, 

" As reeardi Mr. Wilson's notes, we can only say that they are indispensable to the 
proper understanding of the new system of procedure. The/ treat the principles upon 
which the alterations are baaed widi a clearness and breadth of view which have never 
been equalled or eren approached by any other commentator." — SoUeitor^ Jmumal. 

" Mr. Wilson has bestowed upon this edition an amount of industry and care which 

the Bench and the Profession will, we ue sure^ gratefully acknowledge A 

conspicuous and important featore in this second edition is a table of oases prepared by 
Mr. Biddle, In which not only are cases given with referenoes to two or three reports, bat 

every place in wbich the oases are reported. Wilson's ' Judicature Acts ' 

is now the latest, and we thhik It is the most convenient of the works of the same class. 
The practitioner will find that it sopplies all his wants."— Lato Timet. ' 

JURISPRUDENCE-^Phillimore's (J. G.) Jurisprudence,— 
An Inaugural Lecture on Jurisprudence, and a Lecture on Canon 
Law, delivered at tiie Hall of the Inner Temple, Hilary Term, 1851. 
By J. G. PHILLIMORE, Esq., Q.C. 8yo. 1861. Sewed. 3e.M. 

Piggott.— Fide "Foreign Judgments." 

JUSTINIAN, INSTITUTES OF.-Cumin.— Fide "Civil Law." 

Hueqg's Student's '^ Auxilium" to the Institutes 
of Justinian. — Being a complete ^n^psis thereof in the form 
of Question and Answer. By ALFRED HENRY RUEGG, of the 
Middle Temple, Barrister-at-Law. Poet Svo. 1879. 6<. 

*' The student will be greatly aaiistad In clearing and arranging his knowledge by a 
work of this kind.**— ^ois Journal. 

JUSTICE OF THE PEACE— Burn's Justice of the Peace 
and Parish Officer. — Edited under the Superintendence 
of JOHN BLOSSETT MAX7LE, Esq., Q.C. The Thirtieth Edition. 
VoL I., containing "Abatement " to " Dwellings for Artisans." Vol. 
n., "Easter Oflfering" to "Hundred." VoL IIL, "Indictment" 
to "Promissory Notes." VoL IV., "Poor." VoL V., "Quo 
Warranto" to "Wreck." Five large vols. 8vo. 1869. (Published 
at n. Is,) Net, 2L 2s, 

Paley. — Vide "Convictions." 

Stone's Practice for Justices of the Peace, Justices* 
Clerks and Solicitors at Petty and Special Sessions. With Forms. 
Ninth Edition. {In preparation,) 

** All standard Lano Works a/rt kept in Stoeh^ in law calf and other bindings. 
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JUSTICE OF THE PEkCB.-OfmtiHued, 

Wiqram'8 The Justices' Note Book. By W. KNOX 

WIGRAM, Eiq., Banuter-at-Law, J.P. Middlesex. Seoond 

Edition. Bojal 12mo. {In the presf.) 

" We hm Dothlog but pndw for the book, which ii a, jostioes' roTal roa4 to knovledge, 

and ought to lead tbem to a more accurate acquaintance with their dntiei than nany of 

tfaeai hare hitherto poneeie d. *— SoUcUon' Journal. * 

"This is aitoeetner a capital book. Mr. Wigram is a good lawyer and a good 
ju.<tloes' lawyer. —£aip Journal. 

** We can thorouglily recommend the Tohime to magistrates. "—Low Timu. 

LAND TAX.— Bourdin*S Land Tax.— An Exposition of the 
Land Tax ; its AaBeBsment and Collection, with a statement of the 
ri^ti conferrad by the Redemption AcU. By MARK A. BOUR- 
DlN, oi the Inland Bevenne Office, Somerset House (late Begistrar 
of Land Tax). Seoond Edition. Crown 8to. 1870. 4<. 

LANDLORD AND TENANT.— ^A^oodf all's Law of Landlord 
and TananL — A Prsctical Treatise on the Law of Landlord 
aad Tenant, wiUi a full GolleotioB of IVecedents and Forms of 
Ptooednre. Twelfth Edition. Containing an Abatract of Leading 
ProfwaitionB, and Tables of certain Customs of the Countxy. By 
J. M. LELT, of the Lamer Temple, Esq., Bamster-at-Tjaw. Boysl 
8to. 1881. {Nearly ready.) 

"TW ediler has e xpeade d elaborale Indiiatiy and STitematfe abOityin making the 

wwk aa peHcct aa poarfble."— &rfM«orr* Journal 

LANDS CLAUSES ACTS.— Jepson's Lands Clauses Con- 
solidation Acts ; with Dedsions, Forms, and Table of Costa. 
By ARTHUB JEPSON, of Lincoln's Inn, Esq., Barrister-at-Law. 
IXemy Svol 1880. 18». 

** The wjrk c% includes with a number of forms and a remarkably good index.'*— 

•' K^ ''ij' -A* we h.»Te he*n able to diacorer, all the deciidons have been stated, and 



. V . . 



t :h^:n *.vrn.ctly given." — Law Journal. 



VI . '•.tw : ': t.»VML'rveii any omissions of cases of importance, and the ourport 

.f ■.>v.' iw >: :i^ we l-»ve ex:unined is fairly well stated. The costs under the Acts 

*^'* •■ '-'-- »•' • 'i-c U^>k cvmtains a largo number of forms, wliidi will be found 

.< .u- .*<«-«• Jimnuj\ Oet^fber Mrtf, 1880. 

- \ A- o; r .^ to iTv>ve ^•i ijreat utility to the practitioner."— £o« Magadnty Nov. 1880. 

^-A^» pUlOE Ta— A Guide to the Law: for General Use. 
i\v a Barrister. Twenty-third Edition. Crown 8vo. 1880. 

.W..V . .. AH 3«. 6d. 

^ « .. i», ♦ ».. t,^^i,„5^ 5,jj^ compasa the author has condensed the main provi- 

», '^ * ; *^ '* .* -' ■'•'*"<i. apiliciiblo to almost every transaction, matter, or thin^r 
* ^ ^ *'•' '*- -^^ n.i.t:j. Us N. twtnm one individual and another." 

LAW tIST.- Law List (The).— Comprising the Judges and Officers 
ivi^* ^^^Jfwat Conrts of Justice, Counsel, Special Pleadera, 




M v.>.>«r».«. i^» ^j p„yic Office™ in England and the ^loniel 
I- r ' : .. Tv •'"'" "''i' *'*" EagVsh Agenta, Sheriffs, Under^heriS 
v^: ■..: /> ■' "'"^ ^'*'*» «» »^e ^oo^ Town CTerla, Coixmen, Ac?, 
o. ■'"V ' ^ ^•''^J*uvw« for taking OaUiB, Convevanoan I>natidii^ 
»v : , V." w L!"'^'7 i^rrtificate. obtained in Scotland. So fari 
^^^s.,.,H^^^"^■'?' "r*^"*" I*~^««"«». Conveyancers, Solidtore, 
v\nN!.\5r .,-\;!*^, p»5Pa«d by WILLIAM HEnS? 

- • '^.^v>.Vk« CS:* ^«y«^*«'."d of Joint Stock Comp^ 

K« xv« .V. V^O ^ AnUwnty of the Commiarionen of Eland 

* » ' *i •.fc.J^^ » 1^. \. . (^«* «»»*. «»•) 10*. M. 
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LAW REPORTS.— A large Stock of aeoond-hand Beporta. Prices 
on applicatfon. 

LAWYER'S COMPANION.— F»cfo " Diary." 

LEADING CASES.— Hay nes' Student's Leading Cases. 
Being some of the Principal Dedriomi of the Courts in Constitational 
Law, Common Law, Conveyancing and Equity, Probate, Divorce, 
Bankruptcy, and Criminal Law. With Notes for the use of Students. 
By JOHN P. HAYNBS, LL.D., Author of "The Practice of the 
Chancery Division of the High Court of Justice," " The Student*s 
Statutes,'; &C. Demy 8vo. 1878. 10«. 

" We consider Mr. Haynes' book to bo one of a very praineworthy class ; and we may 

say also that its editor appears to be a competent man. He can express himself wi^ 

clearness, precision, ana terseness."— fbMettort* Jmumal. 

'* WUl prove of great utility, not only to Studeats, bat PractltionerB. Ths Notes are 

clear, pointed and concise."— J^w limes. 
** We think that this liookwUliapplj A want .... the book is singularly well 

arranged for reference.**— Xow JounuU. 

Shirley's Leading Cases made Easy. A Selection 
of Leading Cases in the Common Law. By W. SHIRLEY SHIR- 
LET, M.A., Esq., Barrister-at-Law, North-Eastern Circuit. Demy 
8vo. 1880. Us. 



" The selection is very large, though all are distinctly 'loading cases,' and tbe notes 
re by no means the least meritorious purt of the work."— Xaio Journal. 
'* Mr. Shirley writes well and clearly, and evidently understands what he is writing 



uboat."- X<M0 Times. 

LEGACY DUTIES.- Fufe "Taxes on Succession." 

LEXICON^ FWs "Dictionary.*' 

LIBEL AND SLANOER.-Odgers on Libel and Slander.^ 
A Digest of the Law of Libel and Slander, with the Evidence, Pro- 
cedure and Practice, both in Civil and Criminal Cases, with 
Precedents of Pleadings. By W. BLAKE ODGERS, M.A., LL.D., 
Barrister-at*Law, of the Western Circuit. Demy8vo. {Nearly ready,) 

LIBRARIES AND MUSEUMS.— Chambers' Public Libraries 
and Museums and Literary and Scientific 
Institutions generally, a Digest of the Law 
relating to. Second Edition. By Q. F. CHAMBERS, of the 
Inner Temple, Barrister-at-Law. Imperial 8vo. 1879. 8s. 6d!. 

LICCNSINQ.*-Lely and Foulkes' Licensing Acts, 
1828, 1869, 1872, and 1874; Containing the Lawof the 
Sale of Liquors by Retail and the Management of Licensed Houses ; 
with Notes to the Acts, a Summary of the Law, and an Appendix 
of Fonns. Second Edition. By J. M. LELT and W. D. I. 
FOULKES, Esqrs., Barristers-at-Law. Royal 12mo* 1874. 8«. 
*' The notes are Mosible and to tbe point, and give evidwoe both of esre sad know- 
ledge of the sabjeet"— flMfctftorfVoMTiMii. 

LIENS.— Cavanagh.—Fiees *< Money Securities.'* 

LIFE ASSURANCE.— Scratchley's Decisions in Life As- 
surance L,eiWf collated alphabetically according to the point 
involved ; with the Statutes. Revised Edition. By ARTHUR 
SGRATGHLEY, M.A., Barrister-at-Law. Demy 8vo. 1878. 5«. 

LOCKE KING'S ACTS.— Cavanagh.— Fide "Money Securities." 
LUNACY.— Elmer's Practice in Lunacy.— The Practice in 
Lunacy under Gommissions and Inquisitions, with Notes of Gases 
and Riecent Decisions, the Statutes and General Orders, Forms and 
Gosts of Proceedings in Luna^, an Index and Schedule of Gases. 
Sixth Edition. By JOSEPH ELMER, of the Office of the 
Masters in Lunacy. 8vo. 1877. 21i. 

MAGISTERIAL LAW.— Burn.— Fufe "Justice of the Peace." 

Leeming ACross.— Pritchard.— Ftcfc ^'Quarter Seodons." 
>A^igrani.---F«fe «* Justice of the Peace." 

* * AU iiandard Lwio W<)rhiainkeptin8todkfmlawed^fMdoiKerU^ 
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MARINE INSURANCE.— Fuie '< Insuzance." 

MARITIME COLLISION.-l.owndes.—Marsden.—ru;< "Col- 
lision." 

MAYOR'S COURT PRACTICE.— Candy's Mayor's Court 
Practi ce. —The JiuiBdictioii, Process^Practioe, and Mode of Plead- 
ing in Ordinary Actions in the Mayor's Court, London (commonlj caUed 
the "Lord Mayor's Court"). Foiuded on Brandoa. By GE0B6E 
CANDT, Esq., Banrister-at-Law. Demy 8vo. -1879. 14j; 

**Th« 'ordiuaiy' pracaoa of the Ooart li dealt with in iU nstaxal order, and im 

■imply and clearly itated.' — Xaw JourmU. 

MERCANTILE LAW— Boyd.— Fiefc " Shipping." 

Russell.— Ftde "Agen^^." 

Smith's Compendium of Mercantile Lavv^.-— Kinih 

Edition. By G. M. DOWDESWELL, of the Inner Temple, Esq., 

one of Her Majesty's ComiseL Boyal ^yo. 1877. IL 18t. 

** We can eafely say that, to the pnctiemg Solicitor, few booka will be found man 
oaefDl than the ninth edlUon of ' Smith's Mercantile Law.* "^Lam Moganrnt. 

Tudor's Selection of Leading Cases on Mercan- 
tile and Maritime Law.— With Notes. By O. D. TUDOR, 
Esq., Barrister-at-Law. Second Edition. Boyal 8vo. 1868. If. 18s. 

METROPOLIS BUILDINQ ACTS«--Woolrych's Metropolis 
Building Acts, with Notes, ExplanaUny of the SactiGns and 
of the Archxtectoral Terms contained therein. Second Editioo. By 
NOEL H. PATERSON, M.A, Esq., BaniBter-at-Law. ISmow 
1877. 8s. 6<2. 

MINES.— Rogers' La^A^ relating to Mines, Minerals, 
and Quarries in Great Britain and Ireland: 
with a Summaiy of the Laws of Foreign States, &c. Second 
Edition Enlarged. By ABUNDEL B06ERS, Esq., Judge of 
County Courts. 8vo. 1876. IZ. 111. 6rf. 

*' The volome will proTe InTaloable as a work of legal referenoe.**— 7%« Mining J<mmaL 

MONEY SECURITIES.— Cavanagii's Law of Money Secu- 
rities. — In Three Books. I. Personal SecuritieB. II. Securities 
on Property. III. MisceUaneous; with an Appendix containing the 
Crosaed Cheques Act, 1876, The Factors Acts, 1823 to 1877, Locke 
King's, and its Amending Acts, and the BiUs of Sale Act, 1878. Bt 
CHRISTOPHER CAVANAGH, B. A, LLB. (Lond.), of the Middle 
Temple, Esq., Barrister-at-Law. In 1 vol. Demy 8vo. 1879. 21s. 
" An admlntble synopeiB of the whole law and practice with n^iard to secaritietf 

of every tiort We deairo to accord it all praise for ita completfeneas 

and general accuracy ; we can honestly say there is not a sloTenly aentence from 
Ixjginning to end of it, or a ainglo caae omitted which has any material bearing on 
the subject." — Saturday RevievD. 

** We know of uo work which embraoea so mnch that la of erery-day Importance, nor 
do we know of any author who shows mwe fsmiUarity with his sabjeet. Hie book is 
one which we ihall certainly keep near at hand, and we belioTe that it will prove a 
decided ncquMtion to toe practitioner.*'— ^«0 nmet. 

" Tlic author htw tlie gift of a pleasant style ; there are abundant and correct 
retercnees to decisions of a recent date. An appendix, in which is embodied the 
full text of sevenil important statutes, adds to the utility of the work as a lKX»k of 
reference ; and there is a good index.*'— iSo<feitor<' Jommal. 

MORTCACE.— Coote's Treatise on the La-w of Mort- 
gage. — Fourth Edition. Thoroughly revised. By WILLIAM 
WYLLYS MACKESON, Esq., one of Her Majesty's Counsel 
In 1 Vol. (1436 pp.) Royal 8vo. 1880. 2/. 2». 

" Tlilrty years bnvo elftpeed Hiuce the last edition of this work. In the interval 
vast alterations h.ive been made in almost every braucli of tho Law of Mortgagee!. 
. . . The present work is, therefore, neccssirily not so much a new edition, as 
anew book."— ^x£rad/rom Pnfaee, 

MORTMAIN.— Rawlinson's Notes on the Mortmain 
Acts ; shewing their operation on Gifts, Devises and Bequests for 
Charitable Uses. By JAMES RAWLINSON, Solicitor. I>emy8ya 
1877. Interleaved i^Tet, 2f. M. 

%* AUttandat^LawWof^€tr$heptiM8toek,mkmcaffamd<4M£r 
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NAVY.— ThPing's Criminal Law of the Navy, with an 
Litrodnctory Chapter on the Early State and Discipline of the Navy, 
the Bules of Evidence, and an Appendix comprising the Naval 
Discip line Act and Practical Forms. Second Edition. By 
THEODOBE THBING, of the Middle Temple, Barrister-at-Law, 
late Commissioner of Bankruptcy at Liverpool, and C. E. GIFFOBD, 
ABsistant-Paymaster, Boyal Navy. 12mo. 1877. 128. 6d. 

** In the neir edltton, the procedure, uaral regulatkmi, forms, and all matten con- 
nected with the practical adminlatratUm of the law have been clasaifled and arranged hj 
Mr. Glfford, so that the work is in every way nieftil, complete, and np to date.'*— ilTaMi 
awt MiUUxrp Ocutette. 

NEGLIGENCE — Smith's Treatise on the Law of 
Negligence, with a Supplement containing "The Employers' 
Liability Act; 1880," with an Introduction and Notes. By HOBACE 
SMITH, B.A., of the Inner Temple, Esq., Barrister-at-Law, Editor 
of "Bosooe's Criminal Evidence," &c. Demy 8vo. 1880. 10«. 6d. 
" The author occasionally attempts to crlticlBe, as well as to catalogue, decisions, 
thus really helping lawvers, who rarely consult law books, except when some ques- 
tion demanding a consideration of conflicting authorities has to be settled."— 7A« 
Timet, September 8, 1880. 

" Mr. timith goes systematically through the leading exemplars of each of the 
classes enumerated above, adding illustrations from many decided caees, his com- 
ments on which are invariably Intelligent and valuable."— iSatttrday Review, October 
10, 1880. 

" The author has performed his task with judgment and skill. ... A good 
Index is very valuable, and the book appears to us to be excellent in that respect."— 
SUieitmri Journal, June 12, 18»'a 

" Written in a lucid and interesting style, and presenting a complete view of the 
whole subject" — Daily Chronicle. 

NISI PRIUS.— Roscoe's Digest of the L,eLW of Evidence 

on the Trial of Actions at Nisi Prius.— Fourteenth 

Edition. By JOHN DAY, one of Her Majee^s Counsel, and 

MAUBICE POWELL, Barri8ter.at-Law. Boyall2ma 1879. 22. 

(Bound in one thiek ffolvme calf or circuit, 5t,, or in two convenient vole, 

eaJf or circuit, 9«. net, extra.) 

"The task of adapting the old text to the new procednre was one reqairing much 

patient laboui, careral accuracy, and conciseness, as well as discretion in the omission of 

matter ohsoleto or unneoeeiary. An examination of the bulky volume before ns affords 

good evidence of the possession of these qualities by the present editors, and we feel sure 

that the popularity of the work will continue unabated under their conscientious care."— 

LoM Majfotine. 

Sel^A^yn's Abridgment of the Law of Nisi 
Prius.— Thirteenth Edition. By DAVID KEANE, Q.C., 
Beoorder of Bedford, and CHABLES T. SMITH, M. A., one of the 
Judges of the Supreme Coort of the Gape of Good Hope. 2 vola. 
Boyal 8¥o. 1869. {PuUiahed at 21. 16«.) Net, 11, 

NOTANDA.— 7tde "DigeBte." 

NOTARY.— Brooke's Treatise on the Office andPrac 
tice of a Notary of England.— -With a full collection of 
Precedents. Fourth Edition. By LEONE LEVI, Esq., F.S.A., 
of Lincoln's Inn, Barrister-at-Law. Svo. 1876. 11. it. 

NUISANCES.— FitzGe raid.— Ficfe "PubUc Health." 

OATHS, — Braithwaite's Oaths in the Supreme Court 
of Judicature. — A Manual for the use of Commissioners to 
Administer Oaths in the Supreme Court of Judicature in England. 
Part I. containing practical information respecting their Appoint- 
ment, Designation, Jurisdiction, and Powers ; Part II. comprising a 
collection of officially recognised Forms of Jurats and Oaths, with 
Exphmatory Observations. By T. W. BBAITHWAITE, of the 
Becord and Writ Clerks' Office. Fcap. 8va 1876. 4«. 6d. 

" The work will, we doubt not, become the recognised guide of oommissionera to 

administer oaths." — SciieUon* Jovtmal. 

PARTITION-Foster.- Ficfc " Beal Estate." 

*•* All etandard Xcno Worki areheptin Stock, in lawctt^and other hindingt. 
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PARTNERSHIP.— Pollock's Digest of the Law of Part- 
nership. — Second Edition, with Appendix, oontaining «n anno- 
tated reprint of the Partnerahip Bill, 1880, as amended in Gonunittee. 
By FREDERICK POLLOCK, of Lincolny Inn, Esq., Bamster^at. 
Law. Author of '* PrindpleB of Contract at Law and in Eqnity." 
Demy 8va 1880. Sm. 6d. 

" Of the oxocution of the work, we can sponk in terms of the highest pralae. The 
Iaii>,n uifi^o is simple, concifto, and dear ; and the genonil propoedtionA may bear cum- 
]>;iri.son with thoiM of Sir Jiunes Stephen."— law Ifagaane. 

*' Mr. Pollock's work appeara eminently satisfactory . . . the book Is praise- 
worthy In design, scholarly and complete in oxocution. '—SoTurdffif »— .•— 



PATENTS.— Hiiidm arch's Treatise on the Law rela- 
ting to Patents.— 8vo. 1846. 11 1«. 
Johnson's Patentees' Manual; being a Treatise 
on the Law and Practice of Letters Patent, 
especially intended for the use of Patentees 
and Inventors.— By JAMES JOHNSON, Banuter-at-Law, 
and J. H. JOHNSON, Solicitor and Patent Agent Fourth Editian. 

Thoroughly revised and much enlarged. Demy 8to. 1879. IOl dd. 
*' A rery ezoellent manvud/'^ikw Hmet. 

** The antbors have not only a knowledge of the law, bat of the working of the law. Bo- 
■Idei the table of cams there is a copbat index to nibjeota. "— Xaw JourmU. 

Thompson's Handbook, of Patent Law of all 

Countries.— Third Edition, reyised. By WM. P. THOMPSON, 

C.E., Head of the International Patent Office, LiTerpooL 12ma 

1878 ViC 2c. 6dL 

PERSONAL PROPERTY.— Smith.— Fide " BmI Ptopeity/' 

PETITIONS.— Palmer.— Ft* " ConYeyandng." 
Rogers.— Fide " Elections." 

POOR LAW.— Davis' Treatise on the Poor Laws. — Being 
Vol lY.of Bums' Justice of the Peace. 8vo. 1869. U lie 6cL 

POWERS.— Farwell on Pow^ers.— A Concise Treatise on 

Powers. By GEORGE FARWELL, RA., of Lincoln's Inn, Esq., 

Banister4it-Law. 8to. 1874. II. U. 

•< We recommend Mr. Farwell's book m oontalniiig within a ■nail oompMS wbtt woold 

otherwise bare tobeioa^tout intbe pages of hundreds of oonfosing repoita"-»2%tf Lav. 

PRINCIPAL AND AGENT.— Petgrave's Principal and 
Agent. — ^A Manual of the Law of Principal and Agent By 
E. C. PETGRAVE, Solicitor. 12mo. 1857. 7a. 6et. 

Petgrave's Code of the Law of Principal and 
Agent, with a Preface. By E. C. PETGRAVE, Solicitor. 
Demy 12ma 1876. Nety dtwtd^ 2«. 

PRIVY COUNCIL. — Finlason's History, Constitution, 
and Character of the Judicial Committee or 
the Privy Council, considered as a Judicial Tribunal, 
especially in Ecclesiastical Cases, with special reference to the tight 
and duty of its members to declare their opinions. By W. F. 
FINLASON, Barrister-at-Law. Demy 8yo. 1878. 4«. 6dL 

Lattey's Handy Book on the Practice and Pro- 
cedure be fore the Privy Council.— By ROBERT 
THOMAS LATTEY, Attorney of the Court of Queen's Bendi, 
and of the High Court of Bengal 12mo. 1869. ^ 

PROBATE.— Brov\rne's Probate Practice : a Treatise on the 
Principles and Practice of the Court of Probata, in Contentioas and 
Non-Contentious Business, with the Statutes, Rules, Fees, and 
Forms relatfaw thereto. By GEORGE BROWNE, Esq., Banlster- 
ai-Law, late Recorder of Ludlow. 8yo. 1878. 12. U. 

** A curMry glance throngb Mr. BrowncTs work shows that it has been co mp lkd with 

more than ordinary care and iataUifonceb We sboold coasoit it with emy oonBdeaec" 

*/ AUilwiid9irdL9mW€>iUwnhqgti»aiio{^ 
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PUBLIC HEALTH.— Chambers' Digest of the Law re- 
lating to Public Health and Local Govern- 
ment—With Notes of 1078 leading Cases. Various official 
•docoments ; precedents of By-laws and Regulations. The Statutes 
in full. A Table of Offences and Punishments, and a Copious 
Index. Seventh Edition, enlarged and reWsed, with Supflxmint 
containing new Local GoTemment Board By-Laws in full. Lnperial 
Syo. 1875-7. 12. Ss. 

*«* The SuFFLXMSNT may be had separately, price 9f. 
FitzGerald's Public Health and Rivers Pol- 
lution Prevention Acts.—The Law relating to Public 
Health and Local Government, as contained in the Pdblic Health 
Act, 1875, with Introduction and Notes, showing all the alterations in 
the EzistingLaWyWith reference to the Cases, &c.; togetherwith a Sup- 
plement containing '*The Riven Pollution Prevention Act, 1876." 
With Ejq>lanatory Introduction, Notes, Cases, and Index. By 
G. A. R. FITZGERALD, Esq., Barrister-at-Law. Royal 8vo. 

1876. IL U. 

" A copiouA and welJ -executed analytical index completes the work, which we can 
confidently recommend to the officers and members of sanitary authorities, and all 
interested in tiie subject matter of the new Act."— Xaw Magazine and Review. 

'' Mr. FitsOcnild comes forward with a special qualification for the task, for he was 
emi^oyed by tiie Government in the preparation of the Act of 1875 ; and, as he himself 
says, has necessarily, for some time past, devoted attention to the law relating to 
pulnic health and local government." —Law Journal. 

i>UBLiC MEETINGS — Chambers' Handbook for Public 
Meetings, including Hints as to the SnmmoDing and Manage- 
ment of them ; and as to the Duties of Chairmen, Clerks, Secretaries, 
and other Officials; Rules of Debate, &c., to which is added a Digest 
of Reported Cases. By GEORGE F. CHAMBERS, Esq., Bar- 
rister-at-Law. 12mo. 1878. Net, 2$, 6d. 

QUARTER SESSIONS.— Leemina <Sb Cross's General and 
Quarter Sessions of the Peace. — ^Their .Jurisdiction 
and Practice in other than Criminal matters. Second Edition. By 
HORATIO LLOYD, Esq., Recorder of Chester, Judge of County 
Courts, and Deputy-Chairman of Quarter Sessions, and H. F. 
THURLOW, of the Inner Temple, Esq., Barrister-at-Law. 8yo. 
1876. U U. 

" The present editors appear to have taken the utmost pains to make the volume 

complete, and, from our examination of it, we can thoroughly recommend it to all 

Interested in the practice of quarter sessions." — Law Tmui, 

Pritchard's Quarter Sessions. — The Jurisdiction, Praodce 
and Procedure of theQuarter Sessions in Criminal, Civil, and Appellate 
Matters. By THOS. SIRRELL PRITCHARD, of tlie Inner Temple, 
Esq., Barrister-at-Law, Recorder of Wenlock. 8vo. 1875. 2L 2t. 
" We can confidently say that it is written throughout with clearness and intelli- 
gence, and that both in legl^tion and in case law it is carefully brought down to the 
most recent daie."—SoUdUfrs' JoumaL 

HAILWAYS.— Browne and Theobald's Law of Rail- 
"way Companies. — Being a Collection of the Acts and Orders 
relating to Railway Companies, with Notes of all the Cases decided 
thereon, and Appendix of Bye-Laws and Standing Orders of the 
House of Commons. By J. H. BALFOUR BROWNE, of the 
Middle Temple, Esq., Bairister-at-Law, R^istrar to the Railway 
Commissioners, and H. S. THEOBALD, of the Inner Temple, Esq., 
Barrister-at-Law, and Fellow of Wadham College, Oxford. Demy 
8vo. 1881. 1/. 12*. 

Lely's Railw^ay and Canal Traffic Act, 1873.-- 
And other Railway and Canal Statutes; with the General Orders, 
Forms, and Table of Fees. ByJ.M.L£LT,Eaq. Post 8m 1878. St. 

%* MikmdardlMmWorJntureheptinStodtfinla/wcalfa^ 
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RATES AND RATING«--Castle'8 Practical Treatise on 

the Law^ of Rating. By EDWARD JAMES CASTLE, U 

the Inner Temple, Esq., Barrister-at-Law. Demy 8vo. 1879. Hit. 
** Mr. CaNtle*8 book is a correct, exhaustive, clear and condae Tlew of the Jaw."— 
Lav Ttmu. 

** The book is a useful assutint in a perplexed branch of Law."— law JourmmL 

Chambers' Law relating to Hates and Rating ; 
with especial reference to the Powers and Duties of Rate-levying 
Local Authorities, and their Officers. Being the Statutes in full 
and brief Notes of 550 Cases. By 6. F. CHAMBERS, Esq., 

Barrister-at-Law. Imp. 8vo. 1878. 12>. 

REAL ESTATE.— Foster's Lai^r of Joint Ow^nership 

and Partition of Real Estate. By EDWARD JOHN 

FOSTER, M.A., late of Lincoln's Inn, Barrister-at-Law. 8Ta 

1878. lOt. 6d, 

" Mr. Foster may bo congratulated on having produced a Tory aatisfaetoffj tpodi 
mecmm on the Law of Joint Ownership and Partition. lie has taken ootundenble 
poinM to make hiji treatise practicaUy useful, and haa combined within the fifteen 
chapters into which the book is divided, brevity of statement with completenees of 
treatment. "—Law MagazitM. 

REAL PROPERTY.— Green^A^ood's Recent Real Pro- 
perty Statutes. Comprising those passed during the years 
1874-1877 inclusive. Consolidated with the Earlier SUtntee thereby 
Amended. With Copious Notes, and a Supplement containing the 
Orders under the Settled Estates Act, 1878. By HARRT 
GREENWOOD, M. A, Esq., Barrister-at-Law. 8vo. , 187a lOt 

'* To students particularly this collection, with the careful notes and references to 
previous legislation, vrtll lie of considerable value/'— Z^w Ttmea, 

'■The author has added notes which, espcciallv on the Vendor and Purchaser Act, 
and the Settled Estates Act, are likely to be usonil to the practitioner . . . so far 
as we have tested them, the stHtementa appear to be generally iiccurate and careful, 
and the work will be found exceedinglv handy for reference.' — iiuHeiUir^ JmarmmL 

"Mr. Greenwood's book gives such of the provisions of the amended statutes as are 
still in force, as well as the provisions of the new statutes, in order to show more 
clearly the effect of the recent legislation."— Zaw Journal. 

Leake's Elementary Digest of the Law of Pro- 
perty in Land. — Contaimng: Introduction. Part I. Th e 
Sources of the Law.— Part IL Estates in Land. By STEPHEN 
MARTIN LEAKE, BaiTister-at-Uw. 8vo. 1874. li. 2fc 

' ." The above forms a complete Introduction to the Study of the Law of Real Fropoty. 

Shearwood'b Real Property.— A Concise Abridgment 

of the Law of Real Property and an Introduction to ConTeyancing. 

Designed to facilitate the subject for Students pfeparing for 

Examination. By JOSEPH A. SHEARWOOD, of Lincoln's Inn, 

Esq., Barrister-at-Law. Demy8vo. 1878. 6i.6d. 

" The preHout law is eximunded paragraphically, so that it could Iw actually learm<d 

without understanding the origiu from which it has sprung, or the prin<^oa on 

which it is based."— Z<mp Journal. 

Shelford's Real Property Statutes.— Eighth EditioiL. 
By T. H. CARSON, Esq., Barrister-at-Law. 8vo. 1874. IL lOt. 

Smith's Real and Personal Property.— A Com- 
pendium of the Law of Real and Personal Property, primarily 
connected with Conveyancing. Designed as a second book for 
Students, and as a digest of the most useful lAuming for Ptacti- 
tioners. By JOSIAH W. SMITH, B.C.L., Q.C. Fiflh Edition. 
2 vols. Demy 8vo. 1877. 2/. 2s. 

** He bss given to the student a book which he may read over and oner sfsia vlth profit 
and plessnre.*'— low Timta. 

*'The work before us will, we think, be foond of very great eerries to tks ^nelilioBtr. 
^^Sokeilar^ JommaL 

\* All itandard Law Workiare h^tinSto€kt in law co!^ uindotharlimUttg*, 
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REGISTRATION.— Browne's(G.Lathom)Papliamentary 
and Municipal Registration Act, 1878 (41 & 42 
Vict. cap. 26); with an Introduction, Notes, and Additional 
Forms. By G. LATHOM BROWNE, of the Middle Temple, Esq., 
Barrister-at-Law. 12mo. 1878. 5«. 6d, 

Rogers — Vide " Elections." 
REGISTRATION CASES.— Hop wood and Coltman's 
Registration Cases.— Vol. L (1868-1872). Net,2LlS8. Cali. 
Vol. II. 11878-1878). Net, 2L lOt, Calf. 

Coltman's Registration Cases.— Vol. I. Part I. (1879 

-80). Net, 108, 

RIVERS POLLUTION PREVENTION.— FitzGerald's Rivers 

Pollution Prevention Act, 1878.— With Explanatory 

Intrcdnction, Notes, Cases, and Index. Royal 8vo. 1876. 3t. 6a. 

ROMAN LAW.— Cumin.— ^'ute" Civil" 

Greene's Outlines of Roman Law.— ConsiBtmg chiefly 
of an Analysis and Summary of the Institutes. For the use of 
Students. By T. WHITCOMBE GREENE, B.C.L., of Lincohi's 
Inn, Banister-at-Law. Third Edition. Foolscap 8yo. 1875. 7s. 6d. 

Mears' Student's Ortolan.— An Analysis of M. Ortolan's 
Institutes of Justinian, including the History and 
Generalization of Roman Law. By T. LAMBERT MEARS, 
M.A, LL.D. Lond., of the Inner Temple, Barrister-at-Law. 
PuhlislUdbypermistumofthelateM.OrtolaH. Po8t8yo. 1876. 128.6d. 

Ruegg.— Ficfe "Justinian." 

SAUNDERS^ REPORTS.— Williams' (Sir E. V.) Notes to 

Saunders' Reports.— By the late Serjeant WILLIAMS. 

Continued to the present time by the Right Hon. Sir EDWARD 

VAUGHAN WILLIAMS. 2 vols. Royal 8vo. 1871. 2L 10s, 

SETTLED ESTATES.— Middleton's Settled Estates Act, 

1877, and the Settled Estates Act Orders, 1878, 

with Introduction, Notes and Forms, and Summary of Practice. 

Second Edition. By JAMES W. MIDDLETON, B. A, of Lincoln's 

Inn, Barrister-at-Law. 12mo. 1879. is. 6d, 

"Will be found exceedingly xiMotnl to le^ practltloneni.**— Xdw Journal. 

SHERIFF LAW.— Churchill's Law of the OfTice and 
Duties of the Sheriff! with the Writs and Forms relating 
to the Office. By CAMERON CHURCHILL, B A., of the Inner 
Temple, Barrister-at-Law, assisted by A CARMICHAEL BRUCE, 
B.A, of Lincoln's Inn, Barrister-at-Law. Demy 8yo. 1879. ISs, 
*' TliU Is s work npon s rabject of large practical importance, and seems to have \»tn 
compiled with exceptional oare."— law Timet. 

** Under-Sberifta, and lawyers generally, will find this a useful book to have by them, 
both fur pernaal and reterenoe."— Xaur Magaxine. 

SHIPPING, and vide ** Admiralty.** 

Boyd's Merchant Shipping Laws ; being a Consolida- 
tion of all the Merchant Shipping and Passenger Acts from 1854 to 
1876, inclusive ; with Notes of all the leading English and American 
. Cases on the subjects affected by Legislation, and an Appendix 
containing the New Rules issued in October, 1876 ; forming a com- 
plete Treatise on Maritime Law. By A. C. BOTD, LLB., Esq., 
Barrister«t-Law, and Midland Circuit 8Ta 1876. 1^. 6s. 

** We can recommend the work as a very nsefOl eompendlnm of shipping law.**— Z<no 
Tlmfet. 

Foard's Treatise on the Law of Merchant 
Shipping and Freight— By JAMES T. FOARD, Bar- 
rister-at-Law. Royal 8yo. 1880. Half ca^, 11. Is. 

SIGNING JUDGMENTS.— Walker.— Fufe "Judgments." 

SLANDER.— Odgers.—r«fc " Libel and Slander." 

■*^* AU tUmdard Xcno Warhi are kept in Stocky in law calf and other bindinfft. 
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SOLICITORS.— Cordepy's La^A^ relating to Solicitors 

of the Supreme Court of Judicature.— With aa 

Appendix of Stfttates and Rules. B j A. CORDERT, of the Inner 

Temple, Esq., Barristerat-Law. Demy 8vo. 1878. 14m, 

" Mr. Cordeiy writes tersley and clearly, and displays in general great industry and 

care in the collection of cases.'*— £Mi£<tor'# journal. 

" The chapters on liability of soUritotB and on lien m^y be selected as two of the 
best in the book."— Zov JoumaL 

SOLICITORS' GUIDES^rf(2e ** £xaminaU<m Guides." 
STAMP LAWS^Tilsley's Treatise on the Stamp 
Laws. — Being an Analytical Digest of all the Statntfls and 
Cases relating to Stamp Duties, with practical remarks thereoo. 
Third Edition. With Tables of all the Stamp Duties payable in 
the United Kingdom after the let Jannazy, 1871, and of Fonncr 
Duties, &c, &C. By E. H. TILSLET, of the Inland Revenue 
Office. Svo. 1871. 18t. 

STATUTES, and vide *' Acts of Parliament.*' 

Chitty's Collection of Statutes from Magna 
C hart a to 1 880.— A Collection of Statuteiof PraetiealUtility ; 
arranged in Alphabetical and Chronological ordo*, with Notes 
thereon. The Fourth Edition, containing the Statutes and Caaes 
down to the end of the Second Session of the year 1880. By J. M. 
LKLT, Esq., Barrister-at-Law. In 6 vezy thick ToJa. Ro3faI 8vo. 
(8,346 pp.) 1880. 127. I2«. 

*^* This Edition is printed in larger type than fbrmer Editiimj, and 

with increased iiacilitieB for Reference. 

*' The codification of the Statutes, unlike the codification of the Cornmon Law, 
presents indubitable advantages. The collection of the late Mr. Chitty and his 8ab> 
sequent editors is practically no less authoritative, and rendered more useful by the 
addition of commentary and decided cases, than an official code would be. The 
interval of 20 years hitherto observed between the editions of this work sinoe its Ant 
appearance in 1825 has been conveniently shortened to 15 betwe«i the last editkm 
and that now before us. It does not take long. In an era when legislation does evety- 
t^ing for us and we do nothing for ourselves, for a roll of statutes to accumulate 
sufficient to make the addenda almost as voluminous as the bodv of the work. Hm 
Acts relating to Bankruptcy, Married Women's Property, l^ip]ung, the Judicature. 
Bills of Bale, Artisans' Dwdlings, and Public Worship are only a small sampfe of tiM 
important legislation which the new edition embodies. It was teo late, however, to 
include the euoctments of this year otherwise than in an appendix. The four 
volumes of the previous edition have been swollen to six ; but the increase in bulk in 
amply compensated by a larger type and generally-increased usefulness. It la need- 
less to enlarge on the value of *' Chitty's Statutes "* to both the Bar and to soliciton, 
for it is attested by the experience of many years. It only remains to point out that 
Mr. Lelv's work in bringing up the collection te the present time is distinguished by 
care and judgment. The dlfficidtios of the editor were chiefly those of sefection and 
arrangement. A very slight laxness of rule in including or excluding certain clftw<ws 
of Acts would materially affect the size and compenmousness of Uie work. Still 
more imiwrtant, however, is tho way in which the mechanical difficulties of arrange- 
ment are met. The Statutes are compiled imder sufficiently comprehensive titles, in 
alphabetical order. Mr. Lely. moreover, supplies us with three indices— the firsts at 
the head of each title, to the enactments comprised in it; secondly, an index of 
Statutes in chronological order ; and, lastly, a general index. By these ^cnMs relier- 
ences research into every branch of law governed by the Statutes is made easy both 
for lawyer and layman."— TAe TVmcr, November 13, luSO. 

" A very satisfactory edition of a time-honoured and most valuable work, the trusty 
guide of present, as of former, judges, jurists, and of all others ooxmectcd with the 
administration or practice of the law."— Jurticf of the Peace, October 30, 18S0. 

"The practitioner has only to take down one of the compact volumes of CSdtty, 
and ho has at once before him all the legislation on the subject in hBXid."—Solkitan' 
Journal^ November 6, 1880. 

" ' Chitty ' is pre-eminently a friend in need. Those who do not possess a complete 
set of the statutes turn to its chronological index when they wish to consult a par- 
ticular Act of Parliament. Tliose who winh to know what Acts are In force with 
reference to a particular subject turn to that head in ' i bitty,' and at once fli>d aU 
the material of which they are in quest. Moreover, thev ate, at the same time, 
referred to the moat imirartAnt cases which throw light on the subject."— Zaw/eemaJL 
November 20, luao. 

*«* AU itandord Law WorJa are kept in Stoch, m law 
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S T ATUT BS.-OMMmi0d. 

♦The Revised Edition of the Statutes, a.d. 1235- 
1868, prepared under the direction of the Statute Law Committee, 
published by the authority of Her Majesty's Govemmentb In 16 
vols. Imperial 8vo. 1870-1878. 19Z. 9«. 

•Chronological Table of and Index to the Statutes 
to the end of the Seeaion of 1879. Sixth Edition, imperial 8vo. 
1880. 14». 

•Public General Statutes, royal 8vo, issued in parts and in 

complete volumes, and supplied immediately on publication. 
* Printed by Her Majesty's Printers, and Sold by Stkvinb & Sons. 

SUMMARY CONVICTIONS.— Paley's I^slw and Practice 
of Summary Convictions under the Sum- 
mary Jurisdiction Acts, 1848 and 1879 ; including 
Proceedings preliminary and subsequent to Convictions, and the 
responsibility of convicting Magistrates and their Officers, with 
Forms. Sixth Edition. By W. H. MACNAMARA, Esq., Bar- 
nster-at-Law. Demy 8vo. 1879 1^ 48. 

*' We gladly welcome this good edition of a good hook.."— SolicUon' Journal. 

Templer's Summary Jurisdiction Act, 1879.— 
Itules and Schedules of Forms. With Notes. By F. 6. TEMPLER, 
Esq., Barrbter-at-Law. Demy 8vo. 1880. 5f. 

** We think this ediUoa everjthing that oonld be doAnd.**—3httHadFoit, 
Wigram.— Fufe "Justice of the Peace." 

SUMMONSES AND ORDERS.— Archibald.— Fuie" Judges* Cham- 
bers Practice." 

TAXES ON SUCCESSION.-Trevor's Taxes on Succes- 
sion. — ^A Digest of the Statutes and Cases (including those in 
Scotland and Ireland) relating to the Probate, Legacy and Succession 
Duties, with Practical Observations and Official Forms. Third Edition. 
Completely rearranged and thoroughly revised. By EVELYN 
FREETH and ROBERT J. WALLACE, of the Legacy and Succes- 
sion Duty Office. Royal 12mo. 1880. I2s, 6(2. 

" Contains a great deal of practical iuformation, vhich is likely to make it very 
useful to aoUciton."— Zaw Journal, November 6, 1880. 

" The mode of treatment of the tubject adopted by the authors is eminently prac- 
tical, and the same remark may be made as to the whole book. Chapter IV. contains 
forms and r^;xiIations, and in an appendix the statutes and tables are given in full." 
—SoHeitor^ Journal, November I3th, 1880. 

TITHES.— Bupnell.— The London City Tithe Act, 1879, 
and the other Tithe Acts effecting the Com- 
mutation and Redemption of Tithes in the 
City of London, with an Introduction and Notes, &c. By 
HENRY BLOMFIELD BURNELL, B.A., LLB., of Lincoln's 
Inn, Esq., Barrister-at-Law. Demy Svo. 1880. 10«. 6d. 

TORTS.— Addison on Wrongs and their Remedies.— 
Being a Treatise on the Law of Torts. By C. G. ADDISON, Esq., 
Author of '* The Law of Contracts." Fifth Edition. Re-written. 
By L. W. CAVE, Esq., M.A., one of Her Majesty's Counsel 
Recorder of Lincoln. Royal 8vo. 1879. 12. 18<. 

" As now preiented, tbls Talnable treatise mast prove highly acceptable to Judgei aud 
tbe profewioD."— £ate Timet. 

" CaTe's ' AddifluD on Torts ' will be recognised as an indispensable addition to every 
lawyer's library."— Law Magazine. 

Ball.— Vide " Common Law." 

*^*AH Standard Lav Work$ are kept in Stockf in law calf and other bindin^e. 
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TRADE MARKS.— Sebastian on the Law of Trade 
Marks.— The Law of Tntde Marks and their Registration, and 
matters connected therewith, including a chapter on Goodwill. 
Together with Appendices containing Precedents of Injimctions, 
&c ; The Trade Marks Begistration Acts, 1875—7, the Rules and 
Instructions thereunder; The*' Merchandise Marks Act. 1862, and 
other Statutory enactments; The United States Statute, 1870 and 
1875, the Treaty with the United States, 1877 ; and the Rules and 
InstructiouB issued in February, 1878. With a copious Index. 
By LEWIS BOYD SEBASTIAN, B.C.L., M.A., of Lincoln's 
Inn, Esq., Barrister-at-Law. 8yo. 1878. lU. 

'* The Ihjok cmmot fail to be of serrice to a lan^e cbum of lawyers.*'— fiMMr«r«' JoumaL 
*' Mr. Bebutian has written the failpst and most methodical book on trade marks 

which hss appeared in England since the passing of the Trade Harks Registration 

Acta."— TVodtf Markt. 
" Viewed ss a compilation, the book laaTes little to be desired. Viewed as a treatise on 

•A subject of growing importance, It also strikes us as being well, and at any rate carefully 

executed.**— £iw Journal, 

Sebastian's Digest of Cases of Trade Mark, 
Trade Name, Trade Secret, Goodwill, Ac, de- 
cided in the Courts of the United Kingdom, India, the Colonies, and 
the United States of America. By LEWIS BOYD SEBASTIAN, 
B.C.L., M.A., of Lincoln's Inn, Esq., Barrister-at-Law, Author of 

"The Law of Trade Marks.** Demy 8vo. 1879. It 1«. 

" A digest which will bo of very great value to all practitioners who have to odviiio 
on matters connected with trade marks."— iSSoiteAort' /onmaj, Jtily 26, 1879. 

Trade Marks JoumaL — 4to. Sewed. {luued foHnighUy,) 
Nob. 1 to 207 are now ready. Net^ each. 1«. 

Index to Vol L (Nos. 1—47.) Net, 8s. 

Ditto, „ Vol. IL (Nos. 48—97.) Net, 3«. 

Ditto, „ VoL IIL (Nob. 98—123.) Net, U. 

Ditto, „ VoL rV. (Nos. 124—156.) Net, 3«. 

Ditto, „ Vol. V. (Nos. 167—188.) Net, Zb. 

Wood's Law of Trade Marks.— Containing the Mer- 
chandise Marks' Act, 1862, and the Trade Marks' Registration Act, 
1875 ; with the Bnles thereunder, and Practical Directions for ob- 
taining Registration ; with Notes, fnll Table of Cases and Index. By 
J. BI6LAND WOOD, Esq., Barrister-at-Law. 12mo. 1876. 5f. 

TRUSTS AND TRUSTEES— God e fro i's Digest of the 
Principles of th'e Law of Trusts and Trus- 
tees.— By HENRY GODEFROI, of Lincohi's Inn, Esq., 
Barrister-at-Law. Joint Author of " Godefroi and Shortt's Law of 
Railway Companies.'* Demy 8vo. 1879. 1/. It. 

" No one who refers to thix book for information on a question within its rang« is, 
we think, Ukelv to go sway unsatisfied."— Saturday Review^ September 6, 18T9. 
** Is a work of great utility to the practitioner.*'— Xoir Magasine. 
" As a digost of the law, Mr. Oodefroi's work merits commendation, for the author's 
statements are brief and dear, and for his statements he refers 'to a goodly array of 
authorities. In the table of cases the references to the seycral contemporaneous 
reports are given, and there is a very copious index to subjects." — JLcnr /owrnaf. 

USES.— Jones (W. Hanbury) on Uses.— 8vo. 1862. 7f. 

VENDORS AND PURCHASERS.- Dart's Vendors and Pur- 
chasers. — ^A Treatise on the Law and Practice relating to Ven- 
dors and Purchasers of Beal Estate. By J. HENRY DABT, of 
Linoohi's Inn, Esq.. one of the Six CTonveyancing Counsel of the 
High Conrt of Justice, Chancery Division. Fifth Edition. By 
the AUTHOR and WILLIAM BARBER, of Lincoln's Inn, Esq, 
Barrister-at-Law. 2 vols. Royal 8vo. 1876. %L 18s. 6<f. 

*< A standard work like Mr. Dsrt's is beyond ail praise."— 2%« Lam Journal. 

' STEVENS & SONS, 119, CHANCERY LANE, LONDON, w7c. 
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WATERS,— Woolpych on the La'w of ^Vate^8.— Liduding 
Rights in the Sea, Riven, &o. Second Edition; 8to. 1851. Net, lOt . 

Goddard.— ^'Me «'EaaementB." 

WATERWORKS— Palmer.— Fufe "Conveyancing." 

WILLS.— Haw^llnson's Guide to Solicitors oii taking 
Instructions for \A/^ills.— 8vo. 1874. 4i. 

Theobald's Concise Treatise on the Construc- 
tion of ^A/^ills.— With Table of Gases and Full Lidex. Second 
Edition. By H. S. THEOBALD, of the Inner Temple, Esq., 
Barrister-at-Law, and Felloir of Wadham CoUcfre, Oxford. 
Demy 8va {In the pre8$.) 

OPINIONS OF THE PRESS ON THE FIRST EDITION. 

" Jf r. Thsobald bos certainly siTen endeooe of extensive inTettigation, oonscientions 
Uboar, and clear expotition.'* — Zcatt Magtutnt. 

' ' We deiira to record our decided Impreeiion. after a somewhat careful examination, 
that this is a book of great ability and Talae. It bears on every oafpe traces of care and 
sound iedgment It is certain to prove of groat practical usefmness, for it supplies a 
want wUch was boRinning to be distinctly felt."— &>Ucttor»' Journal. 

"His arrangement being good, and his statement ottheeffectof the decisions bein ft 
clear, his work cannot faU to be of practical utility, and as snch wo can commend it to the 
attention of the profession.**— £ai9 Tim$i. 

** It is remarkably well arranged, and its contents embrace all the principal beads on 
the anbiecf— Law/oHTiMU. 

WRONGS.— Addison.— Fufe "Torts." 
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raie prices and with dispatch. 

The Law Reports, Law Journal^ and all other Reports, 
bound to Offloe Patterns, at Office Prices. 

, — 2%« Publishers of this Cata- 



logue possess the largest known collection of Private 
Acts of Parliament (including Public and Local), 
and can supply single copies commencing frani 
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Archibald's Handbook of the Practice in the Com- 
mon Law Divisions of the. High Court of 
Justice ; with Fonns for the use of Country SoIicitorB. By W,F,A, 
Archibald, Esq., Barrister-at-Law, Author of " Forma of Sommonaet 
and Orders, with Notes for use at Judges' Cbambera,'* &c. (/» tktprtu.) 

Bullen and Leake's Precedents of Pleading. Fonith 
Edition. By 7*. /. B%dlen^ Esq., Special Pleader, and CurU Dodd^ of 
the Inner Templfe, Esq., Barrister-at-Law. {In ihtprta.) 

Daniell's Chancery Practice.— Sixth Edition.— By A Fidi^ 
B, C. Dunn, and Theodore Rihton, Esqrs., Barristers-at-Law. AwiBted 
by W. H. Upjohn, Esq., Student and Holt Scholar of Gray's Inn, Ac, 
Editor of the Third Edition of "Daniell's Forms." {Inpreparaium.) 

Fry's Specific Performance.— A Treatise on the Specific Per- 
formance of Contracts. Second Edition. By the Hon. Sir Edward 
Fry, one of the Judges of Her Majesty's High Court of Justice, 
assisted by W, Donakkon Jtatdim, of Lincoln's Inn, Esq., Bairisfter. 
at-Jjaw, M.A., and late Fellow of Trinity College, Cambridge. In 
1 VoL Koyal 8vo. {In the prest,) 

Green^A^ood's Manual of Conveyancing.-^ Manual of 
the Practice of Conveyancing, showing the present Practice relating 
to the daily routine of Conveyancing in Solicitois' Offices. To which 
are added Concise Common Forms and Precedents in Conveyancing ; 
Conditions of Sale, Conveyances, and all other Assurances in constant 
use. Sixth Edition. Thoroughly revised. By Harry Greenwood, 
M.A., Esq., Barrister-at-Law. Author of "Recent Beal Properly 
Statutes, consolidated with Notes." Demy 8vo. {NeaHy ready,) 

Odgers on Libel and Slander.— A Digest of the Law of Libel 
and Slander, with the Evidence, Procedure and Practice, both in Civil 
and CriminsJ Cases, with Precedents of Pleadings. By H'. Biake Odgera^ 
M. A., LL.D., Barrister-at-Law, of the Western Circuit. {Nearly ready.) 

Shirley's Elementary Treatise on the Practice of 
Magistrates Courts. By W, Shirley Shirley, M.A., Esq., 
Barrister-at-Law and Northern Circuit. {In preparat,i4nL) 

Steer's Parish La'vsr.— Fourth Edition. By W, H, Macnamara^ 
Esq., Barrister-at-Law. {In the preu.) 

Theobald's Concise Treatise on the Construction 
of ^A^ills.— Second Edition. By H, S, Theobald, of the Inner 
Temple, Esq., Barrister-at-L«aw. {In the preti.) 

\A^i gram's.— The Justices' Note Book.— Second Edition. 
By W, Knox WigraTn, Esq., Barrister-at-Law, J. P. Middlesex. 

{In thepreti.) 

\A^ilberforce on Statute Law.— The Principles which 
govern the Construction and Operation of Statutes. By Edward 
WUherforce^ of the Inner Temple, Esq., Bairister-at-Law. 

{Nearly ready.) 

Woodfall's Law of Landlord and Tenant.— With a 

full collectiou of Precedents and Forms of Procedure. Twelfth 
Edition. By /. M, Ldy, Esq., Barrister-at-Law. {Nearly readyj) 
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Smith*s Treatise on the Law of Negligence, with Supple- 
ment containing " The Employers* Liability Act, 1880, with an Introduction and 
Notes. By HORACE SMITH, B. A., of the Inner Temple, Esq.. Barrister-at-Law, 
Editor of ^' Rosooe's Criminal Evidence," &c. Demy Qvo. 1880. Price 10«. 6d. cloth, 
<' The author has performed hia task with judgment and skill."— i8oftdtor« Journal. 

Thring's Joint Stock Companies' Law.— The Law and 

Practice of Joint Stock and obher Companies, inolading the Compcoiies Acts, 1862 to 
1880, with Notes, Orders and Rules in Chancery, a Collection of Precedents of 
Memoranda and Articles of Association, and all the other Forms reaxiired in Making, 
AdministeriDg, and Winding-up a Company ; also the Partnership Law Amendment 
Act, The Life Assurance Companies Acts, and other Acts relating to Companies. By 
Sir HENBV THRING, K.Cf.B., The Parliamentary Counsel. Fourth Edition. By 
G. A. R. FITZGERALD, Esq., M.A., Barristerat-Law. Demy Qvo. 1880. Price 
11. 5s. cloth. 
" The highest authority on the subject."— TA« Thmt. 

Baker's Law of Highways in England and Wales, including 

Bridges and Locomotives. Comprising a succinct code of the several provisions 
under each head, the statutes at length m an Appendix ; with Notes of Cases, Forms, 
and copious Index. By THOMAS BAKER, of the Inner Temple, Esq., Barrister-at- 
Law. Royal 12mo. 1880. Price 15s. cloth, 

" This is distinctly a well-planned book, and cannot fail to be useful, not only to lawyers, but 
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Scott's Costs in the High Court of Justice and other 

CoTiTii.—Fourih Edition. By JOHN SCOTT, Esq., Barristerat-Law, Reporter of 
the Common Pleas Division.- Demy 8vo. 1880. (886 pp.) Price 11. 6s. chth. 
"Mr. Scott's introductory notes- are ^very useful, and the work In now a compendium on the 
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Ball's Short Digest of the Common Law.— Being the Prin- 
ciples of Torts and Contracts, chiefly founded apon the works of Addison, with 
Illustrative Cases, for the use of Students. By W.EDMUND BALL,LL.B., 
Barrister-at-Law and Midland Circuit. Demy 8?;o. 1880. Price Vis. doth. 
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Prentice's Proceedings in an Action in the Q,ueen's Bench, 
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Edition: (Including the Bules, April, 1880.) By SAMUEL PRENTICE, Esq., 
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Shirley's Sketch of the Criminal Law. — By W. Shirley 

SHIRLEY, M.A., Esq.. Barrister-at-Law, Author of *' Leading Cases made Easy," 
assisted by C. M. ATKINSON, M.A., Esq., Barrister-at-Law. Demy Svo. 1880. 
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Shirley's Leading Cases made Easy,— A Selection of Leading 
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Explaining the Technical Words and Phrases employed in the several Dej^utments 
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with on Explanatory as well as Literal translation of the Latin Maxims contained in 
the Writings of the Ancient and Modem Commentators. Siseth Edition. Revised 
in accordance with the Judicature Acts, by J. SHIRESS WILL, of the Middle 
Temple, Epq., Barrister-at-Law. Swper-royal 8w. 1876. Price 21. 2s. cloth. 
" As a work oi reference for the Ubrary, the handsome and elaborate edition of 'Wharton's Law 

Lexicon ' which Mr. Shirets Will has prodaced, must supersede all former issues of that well-known 

work.'* — Lav MagoMitu and Review. 



\* Catalogues of Ntw and Second-fiand Law Works, Reports, dfcc., gratis <m appHeation. 



M 



m 



Cavanai 

I. p 

an A, 
Amei 
OAV 
8vo. 

"Anadi 
. . ^ 
honestly a 
which hoa 

Bogers 

Thirt • 

With 

Borris 

Haynes 

Divisi 

hay: 

1879. 

"Materij 
are placed 
appears to 

Eaynes^ 

Princi 
andE 
Que of 

" wm pi 

pointed an< 

Daniell'i 

Chanct 
tationd 
the Hi 
Chanc< 
Inn, & 

" Mr. Up 
recent cha: 
to the foniii 

Browne' 



This book should be returned to 
the Library on or before the last date 
stamped below. 

A fine of five cents a day is incurred 
by retaining it beyond tiie specified 

time. 

Please return promptly. 



StP yo 1995 



out 



WllQl 
SpOKEHm 




■je BcMiks. 

t^eop' With 
itt*p \ ■ and 
^7. • Bv C. 

t^^av. iJemy 

s of avere aort. 
'.racy. We can 
e case omitted 

Agency. 

Re^dteution. 
BTlA, Esq., 
. 12^. cMt. 

Demy 8vo. 

may require 
2f the work 

.f the 

iv€^anoing 
FotMforthe 
i( KM' chth, 
M ltd otear, 

»tlie 
^'ner- 

)f*«I)»r eire 
lar «f v! \y*a 

Id before the 
. ;ihe index 

, Rules, 

Fees a^.. A K/.uuv AWM»vui5 vuctoi^. r«' •^wfr jaatiton. (HauAdiag the Additional and 
Amended Kulea, Julv, 1880.) By (jjEOEGE BROWNE, Esq., B.A., of the Inner 
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